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CHURCH AND STATE: SOMETHING 
LESS THAN SEPARATION* 


Leo Prerrert 


N 1947, THE UNITED STATES Supreme Court, in Everson v. Board of 
Education," was required to consider the scope and applicability to 
the states of that portion of the First Amendment to the Constitu- 

tion which declares: “Congress shall make no law respecting an establish- 
ment of religion, or prohibiting the free exercise thereof. . . .’’ The issue in 
the Everson case was the constitutionality of a New Jersey local law which 
provided for the reimbursement of children’s transportation expenses to a 
Catholic parochial school. The constitutionality of the law was sustained 
in a five-to-four decision, but both majority and minority agreed that the 
restriction imposed upon Congress by the First Amendment was incor- 
porated in the Fourteenth as a restriction upon state power, and that the 
states, no less than Congress, are prohibited from making “any law 
respecting an establishment of religion.” The majority held that the New 
Jersey law approached “the verge” of the power retained by the states 
under the “establishment of religion’’ restriction; the minority contended 
that the verge had been transgressed. 

All the Justices also agreed that the First Amendment was to be given a 
broad interpretation and that its intent was not merely to prohibit the 
establishment of a state church but to preclude any governmental aid to 
religious groups or dogmas. In words which have now become well known, 
Justice Black, speaking for the Court, said: 

The “establishment of religion” clause of the First Amendment means at least this: 
Neither a state nor the Federal Government can set up a church. Neither can pass 


* This article is based on an address delivered at the Law School of the University of 
Chicago on May 10, 1951. 
t Associate General Counsel, American Jewish Congress. 
* 330 U.S. 1 (1947). 
I 
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laws which aid one religion, aid all religions, or prefer one religion over another. 
Neither can force nor influence a person to go to or to remain away from church 
against his will or force him to profess a belief or disbelief in any religion. No person 
can be punished for entertaining or professing religious beliefs or disbeliefs, for church 
attendance or non-attendance. No tax in any amount, large or small, can be levied to 
support any religious activities or institutions, whatever they may be called, or what- 
ever form they may adopt to teach or practice religion. Neither a state nor the Federal 
Government can, openly or secretly, participate in the affairs of any religious organi- 
zations or groups and vice versa. In the words of Jefferson, the clause against establish- 
ment of religion by law was intended to erect “a wall of separation between church 


and State.” 

The decision aroused a storm of controversy, particularly along sec- 
tarian lines. Catholic spokesmen hailed the decision as a victory for reli- 
gious liberty,’ while Protestants criticized it as impairing the principle of 
separation of church and state.‘ The significance of the Court’s interpreta- 
tion of the First Amendment was overshadowed by the attention which 
the specific holding of the case attracted. There were only a few who saw 
that the broad principle on which the Court had agreed was fat more 
important than the majority’s ruling that the First Amendment was not 
violated by the law under attack. One of these few, James M. O’Neill, a 
professor of speech at Brooklyn College, deemed the Court’s definitive 
announcement of the broad interpretation of the First Amendment as 
“historically and semantically indefensible” and wrote a book to estab- 
lish his contention and that the Constitution did. not prohibit nonprefer- 
ential governmental aid to all religions. 

Several months after the Everson decision was announced, the Supreme 
Court was again required to pass upon a state law which had been chal- 
lenged under the “establishment of religion’’ clause of the First Amend- 
ment. In McCollum v. Board of Education,® a system of released time for 
religious education in operation in the public school system of Champaign, 
Illinois was attacked as violating the principles announced in the Everson 
case. It was clear that unless these principles were repudiated, the Cham- 
paign system could not stand. Counsel for the Champaign Board of Edu- 
cation used the manuscript of O’Neill’s book, and urged the Court to rein- 
terpret the Amendment to conform to the O’Neill thesis. {he Court, how- 
ever, was not convinced and, by a vote of eight to one, invalidated the 

* Tbid., at 15-16. 

3 See, e.g., Murray, The Court Upholds Religious Freedom, America, p. 628 (Mar. 8, 1947). 

4 See, e.g., Editorial, The Protestants Get a Licking, The Churchman, p. 4 (Mar. 1, 1947); 
Dawson, Separate Church and State Now 75 (1948). 

5 O’Neill, Religion and Education under the Constitution (1949). x 

* 333 U.S. 203 (1948). 
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released time program. In doing so, it made its position clear by quoting 
at length the Everson decision’s definitive interpretation of the First 
Amendment.’ The Court held that, in the words of Justice Frankfurter, 
“{sleparation means separation, not something less.’’* 


Tue Atrack Is LAUNCHED 


Although rejected by the Court, the O’Neill thesis found ready accept- 
ance in sectarian circles and marked the basis of an all-out effort to per- 
suade the American people and ultimately the courts that separation does 
mean something less. The leadership in the attack was taken and has been 
retained by the Catholic Church. Indeed, it is not unfair to say that the 
O’Neill thesis is the official position of the Catholic Church; at least it is 
the position asserted in a statement by the American Hierarchy. The state- 


ment, issued on November 20, 1948 through the National Catholic Wel- 
fare Conference, declared: 


To one who knows something of history and law, the meaning of the First Amend- 
ment is clear enough from its own words: “Congress shall make no laws [sic] respecting 
an establishment of religion or forbidding [sic] the free exercise thereof.’”” The mean- 
ing is even clearer in the records of the Congress that enacted it. Then and through- 
out English and Colonial history “an establishment of religion” meant the setting up 
by law of an official Church which would receive from the government favors not 
equally accorded to others in the cooperation between government and religion— 
which was simply taken for granted in our country at that time and has, in many 
ways, continued to this day. Under the First Amendment, the Federal Government 
could not extend this type of preferential treatment to one religion as against another, 
nor could it compel or forbid any state to do so. 

If this practical policy be described by the loose metaphor “‘a wall of separation be- 
tween Church and State,’”’ that term must be understood in a definite and typically 
American sense. It would be an utter distortion of American history and law to make 
that practical policy involve the indifference to religion and the exclusion of coopera- 
tion between religion and government implied in the term, “separation of Church and 
State” as it has become the shibboleth of doctrinaire secularism.° 


It is not surprising that the O’Neill thesis should command the support 
of the Catholic Church.’* While dedicated to the principle that the ideal 
state is the Christian state in which the Catholic faith is the established 
religion and the only one entitled to governmental recognition and pro- 

7 Ibid., at 210-11. 

® Thid., at 231. 

9 N.Y. Times, p. 63, col. 4 (Nov. 21, 1948). 


1° Besides the statement of the Catholic Biships see Parsons, The First Freedom (1948) 
(Imprimatur Archbishop O’Boyle); articles by Joseph C. Duggan in Boston Pilot (official 
organ of Boston Archdiocese) (Mar. 17, Apr. 3, Apr. 10, 1948); Murray, Law or Prepos- 
sessions?, 14 Law & Contemp. Prob. 23 (1949); Fahy, Religion, Education and the Supreme 
Court, 14 Law & Contemp. Prob. 73 (1949). 
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tection," the Church is nevertheless aware that such a system is not 
likely to be achieved in the United States in the foreseeable future.” The 
position of the Catholic Church is that governmental support of the 
Church is not merely desirable but morally obligatory. A constitutional 
interpretation prohibiting the establishment of a specific church by per- 
mitting governmental aid to all churches on a non-preferential basis is 
more acceptable to the Church than a blanket prohibition against gov- 
ernmental aid to all churches. 

Support of the narrow interpretation of the First Amendment is by no 
means limited to Catholics. Professor Edward S. Corwin, a non-Catholic, 
has ardently urged this interpretation,"? and Professor Alexander Meikel- 
john, a non-Catholic, has also adopted the narrow interpretation.” It 
remains true, however, that Catholics represent its most assiduous pro- 
ponents. 

The O’Neill thesis has recently received an unusual form of support. On 
March 30, 1951, United States Attorney-General J. Howard McGrath 
stated in an address before the National Catholic Educational Association 
that: 


A [constitutional] amendment, which was intended to prevent the creation of an 
established church, and a phrase in a letter of Thomas Jefferson have been distortéd 


to create, in the words of United States Supreme Court Justice Black ... “a wall 
between the church and state which must be kept high and impregnable.” . . . If any- 
thing, the state and church must not have any fences between them. 


This cavalier construction of the Constitution by the country’s chief law 
enforcement officer prompted The Christian Century, leading Protestant 
publication of the nation, to call for Mr. McGrath’s removal.” A 

It is the purpose of this article to assess the validity of the attacks on 


™ Ryan and Boland, Catholic Principles of Politics 313-21 (1940). ‘‘Justice therefore 
forbids, and reason itself forbids, the State to be godless; or to adopt a line of action which 
would end in godlessness—namely, to treat the various religions (as they call them) alike, 
and to bestow upon them promiscuously equal rights and privileges. Since, then, the pro- 
fession of one religion is necessary in the State, that religion must be professed which alone 
is true, and which can be recognized without difficulty, especially in Catholic States, because 
the marks of truth are, as it were, engraven upon it. This religion, therefore, the rulers of 
the State must preserve and protect, if they would provide—as they should do—with pru- 
dence and usefulness for the good of the community.” Pope Leo XIII, Encyclical on Human 
Liberty, in Great Encyclical Letters 150-51 (1903). 

™ Ryan and Boland, op. cit. supra note 11, at 320-21. 

*8 The Supreme Court as National School Board, 14 Law & Contemp. Prob. 3 (1949). The 
article was originally published in 43 Thought 665 (1948). 

4 Educational Cooperation between Church and State, 14 Law & Contemp. Prob. 61, 
69-71 (1949). 

*s N.Y. Times, p. 16, col. 4 (Mar. 31, 1951). 

663 Christian Century 451 (1951). 
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the Supreme Court’s twice-asserted conclusion that the objective of the —~ 


First Amendment was not merely to prohibit the establishment of a single 
church but to deprive the government of “‘all power to tax, to support, or 
otherwise to assist any or all religions,”’*’ and to impose upon it a duty “to 
be a neutral in its relations with groups of religious believers and non- 
believers.””** Since the O’Neill thesis rests primarily on historical data, it 
is that data which will be examined in this article. No effort will be made 
to present the affirmative arguments in support of the principle of com- 
plete separation. They are fully set forth in the Supreme Court decisions 
in which the O’Neill thesis was considered and rejected. It is sufficient to 
say here that the writer believes that the overwhelming majority of 
Americans agree’® with the Court that “religion and government can best 
work to achieve their lofty aims if each is left free from the other within its 
respective sphere,”** that the operations of government must be kept 
“free from pressures in a realm in which pressures are most resisted and 
where conflicts are most easily and most bitterly engendered,” and that 
this view “does not ... manifest a governmental hostility to religion or 
religious teachings.’ . 


= 


Tue THEsIs STATED 

The principal premise of the O’Neill thesis can be divided into the fol- 
lowing elements: 

1. “Separation of church and state”’ or “a wall of separation of church 
and state” is only a “metaphor,’’ a “figure of speech,”’*4 a “spurious 
slogan,”*’ or a “shibboleth’™ which is not part of our American tradition 
or constitutional history. Its promulgation as constitutional law is a recent 
invention of the Everson-McCollum Court.” 


"1 Everson v. Board of Education, 330 U.S. 1, 11 (1947). 

8 Tbid., at 18. 

19 See, e.g., Freeman and Bronheim, In the Democratic Tradition, 18 Congress Weekly 
4 (1951) for an account of the overwhelming vote in the democratically convened Mid-Cen- 
tury White House Conference on Children and Youth which defeated every carefully planned 
attempt by sectarian groups to endorse religious instruction in connection with public educa- 
tion. 

*° McCollum v. Board of Education, 333 U.S. 203, 212 (1948). 

* Thid., at 216. * Tbid., at 211. 

23 O'Neill, op. cit. supra note 5, at 82. 

4 Fahy, op. cit. supra note 10, at 83. 

*s O'Neill, op. cit. supra note 5, at 72. 

* Statement of Catholic Bishops, supra p. 3. 

27 O'Neill, op. cit. supra note 5, at 4, 152, 197; Corwin, op. cit. supra note 13, at 9; Parsons, 
op. cit. supra note 10, at 24, 28, 49, 168, 171; Brief for Appellees at 27, McCollum v. Board of 
Education, 333 U.S. 203 (1945) (cited hereafter as McCollum Brief). 
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2. The First Amendment was not intended to divorce religion from 
government or to impose governmental neutrality between believers and 
disbelievers but only to meet in a practical manner the problems raised 
by a multiplicity of competing sects by prohibiting Congress from estab- 
lishing any one sect, i.e., granting it “monopolistic recognition” or con- 
ferring upon it a preferred or privileged status.” 

3. There was no intent on the part of those who drafted and adopted the 
First Amendment to bar the general support of religion by the federal 
government, and the First Amendment, therefore, does not prohibit the 
nonpreferential expenditure for religious purposes of funds raised by gen- 
eral taxation.” 

4. The First Amendment does bar preferential treatment of a particular 
religion or sect short of according it monopolistic recognition of formal 
dominant status. It was for that reason that President Madison vetoed 
an act seeking to incorporate the Protestant Episcopal Church in the Dis- 
trict of Columbia and another act granting some federally owned land in 
Mississippi to a Baptist church.** / 

Construing the Amendment to bar preferential treatment short of 
establishment is implicit in the recent innovation claim. In 1899, the 
Supreme Court in Bradfield v. Roberts™ distinguished between a hospital 
corporation and the order of nuns which controlled it, and held that a Con- 
gressional appropriation to the corporation did not violate the First 
Amendment. In 1908, the Court in Quick Bear v. Leupp® distinguished 
between appropriations from governmental funds for the support of reli- 

8 O'Neill, op cit. supra note 5, at 56, 109, and passim; McCollum Brief, at 43, 86, 93, 159; 
Corwin, op. cit. supra note 13, at 10, 13, 20; Murray, op. cit. supra note ro, at 41; Meikeljohn, 


op. cit. supra note 14, at 70-71; Fahy, op. cit. supra note 10, at 74, 80-84; Parsons, op. cit. 
supra note 10, at 23, 28, 42, 145. 

*9 O’Neill, op. cit. supra note 5, at 58, 74-76; Parsons, op. cit. supra note ro, at 48, 145. 

3% O'Neill, op. cit. supra note 5, at 100-101. See also McCollum Brief, at 86: ‘‘[Tyhe action 
taken by the defendant Board of Education is clearly not within the proscription of the 
First Amendment. No preference between religions or between sects has been pointed out, 
and the undisputed testimony is that the same plan is open to all . . .”; and at 93 it was said 
that “‘unless there is a preferment of one or more sects or religions over other sects or 
religions, a law, whether or not it involves a tax or an appropriation, is not a law ‘respecting 
an establishment of religion.’ ” Corwin, op. cit. supra note 13, at 20: ‘The historical record 
shows beyond peradventure that the core idea of ‘an establishment of religion’ comprises the 
idea of preference; and that any act of public authority favorable to religion cannot, without 
falsification of history, be brought under the ban of that phrase.” Parsons, op. cit. supra note 10, 
at 28: “If the federal government had any favors for religious groups, these were to be avail- 
able to them all.” Fahy, op. cit. supra note 10, at 81: ‘‘Government cooperation with or 
encouragement of religion, without preference and without interference with individual free- 
dom, has also found expression in exemptions granted to ministers under laws relating to mili- 
tary service.” 

3 175 U.S. 291 (1891). # 210 U.S. 50 (1908). 
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gious education and appropriations from funds held in trust by the govern- 
ment for the benefit of Indian tribes, and held that such trust funds could 
be expended for the upkeep of Catholic mission schools at the direction of 
the Indian beneficial owners. These decisions would have no meaning 
unless a grant of federal funds to an order of nuns for religious purposes or 
to Indian mission schools would have been unconstitutional. 


IMPLICATIONS OF THE THESIS 


Before considering the bases of the O’Neill thesis, its implications should 
be clearly understood. In the first place, if the “establishment” clause is 
limited to requiring neutrality among sects, but not as between believers 
and non-believers, the clause forbidding laws “prohibiting the free exer- 
cise”’ of religion likewise protects only believers. In other words, the Con- | 
stitution does not guarantee freedom of non-belief. 

Father Parsons recognizes this: 

As for those who profess no religion, or who repudiate religion, it is difficult to con- 
ceive how they can appeal to the First Amendment, since this document was solely 
concerned with religion itself, not its denial. By its very nature as regards what it 
says about religion, they are outside its ken. 

This concept has been put in the form of a maxim which has gained wide 
acceptance in sectarian circles,*4 and has been adopted by at least two 
courts, which have stated that the First Amendment guarantees “freedom 

of religion, not freedom from religion.”’*s Since about half of our population * 
today are not members of any church,* there is a real danger that under | 
the O’Neill thesis a substantial part of the American people may be ad- 
judged beyond the pale of constitutional protection in respect to religious | 
matters. 

Even if it is assumed that atheists, agnostics and other persons without 
religious affiliations should not be accorded the benefits of the First 
Amendment, the doctrine that only adherents of religion are constitution- 
ally protected requires government officials to determine what constitutes 
religion and who are believers. One of the reasons James Madison in 1784 
opposed the Virginia Bill Establishing a Provision for Teachers of the 
Christian Religion was that “it would devolve upon the courts of law to 
determine what constitutes Christianity, and thus, amid the great diver- 
sity of creeds and sects, to set up by their fiat a standard of orthodoxy on 

33 Parsons, op. cit. supra note 10, at 79. 

4 See, e.g., ibid., at 136. 


3% Zorach v. Clauson, 99 N.Y.S. 2d 339, 344 (1950); Gordon v. Board of Education, 78 
Cal. App. 2d 464 (1947). 


U.S. Dep’t of Commerce, Census of Religious Bodies 17 (1936). 
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the one hand and of heresy on the other, which would be destructive of the 
rights of private conscience.”*? Under the O’Neill thesis, the courts would 
be required to determine only what constitutes “religion” rather than 
what constitutes Christianity. But when it is remembered that in 1784 
Christianity and religion were, as a practical matter, synonymous in 
Virginia,** it is obvious that Madison’s fears are still relevant. The parallel 
today would be a statute granting federal or state aid to all teachers of 
religion. Such a statute would require courts and administrators to deter- 
mine whether Theosophists, Ethical Culturists, Unitarians, deists, or 
Jehovah’s Witnesses were qualified for aid.* 

Acceptance of the O’Neill thesis would permit direct use of federal 
funds and property for religious purposes, so long as a practicable method 
could be evolved for the nonpreferential distribution of these benefits 
among the various sectarian groups. While state constitutions generally 
prohibit use of public funds for sectarian purposes,“ any state could, 
without violating the federal Constitution, eliminate or amend the state 
constitutional prohibition and open the treasury to churches seeking to 
use public funds to spread their sectarian beliefs. 

In 1930, the Supreme Court ruled that a state could constitutionally 
provide parochial schools with secular text books, since the children, and 
not the parochial school, were the direct beneficiaries of the state’s 
bounty. Similarly, in the Everson case, the majority of the court allowed 
New Jersey to expend public funds to transport children to parochial 
schools because secular subjects were also taught there. 

Under the O’Neill thesis, the limitations implicit in these decisions 
would be abandoned. Public funds could be used to benefit sectarian 
schools directly, to pay for their books, sectarian as well as secular, to 
transport children to schools in which only religious subjects were taught 
and to pay the salaries of the teachers in such schools. 

37 1 Rives, History of the Life and Times of James Madison 604 (2d ed., 1859). 

3* There probably were not a half-dozen Jewish families in Virginia in 1784. See U.S. 


Bureau of Census, A Century of Population Growth, 1790-1900, (1909) at 116; Goodman, 
American Overture, 148-49 (1947). 

39 See, e.g., Murray, op.cit. supra note 10, at 29 n. 29. “Justice Frankfurter in the McCollum 
case says that ‘the deep religious feeling of James Madison is stamped upon the Remon- 
strance.’ McCollum v. Board of Education, 333 U.S. 203, 216 (1948). Possibly; it depends on 
whether one can attribute depth of religious feeling to one steeped in eighteenth-century deism, 
which I personally consider a rather superficial and conventional form of religion. At all events, 
it ought to be added that likewise stamped on the Remonstrance is Madison’s radically indi- 
vidualistic concept of religion, that is today quite passé.” 

4# Catholic Schools and Public Money, 50 Yale L.J. 917 (1941); National Education Asso- 
ciation Research Bulletin, The State and Sectarian Education 11 (1946). 

——" 4" Cochran v. Louisiana State Board of Education, 281 U.S. 370 (1930). 
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Far more important, the doctrine threatens the secular nature of the 
American public school by depriving it of federal constitutional protection 
against compulsory religious instruction. Consequences as grave as these 
should not.be accepted without careful consideration of the premises upon 
which they are based. 


Tue “ESTABLISHMENT” CLAUSE AS A RESTRICTION ON STATE ACTION 

Before we consider the validity of the main aspect of the O’Neill thesis, 
something should be said of a secondary point. Counsel for the appellees 
in the McCollum case, arguing on the basis of O’Neill’s research, urged the 
Court to reverse its holding in the Everson case that the Fourteenth 
Amendment impliedly incorporates the “establishment of religion’”’ clause 
of the First as a restriction on state action. this they were no more 
successful than in their plea for a reinterpretation of the “‘ ishment” 
clause. However, as in the latter case, they found considerable acceptance 
outside the Court. 

The extent, if any, to which the Fourteenth Amendment incorporates 
as restraints on the states the guarantees of the Bill of Rights as contained 
in the first eight amendments has been the subject of much controversy* 
which cannot be adequately treated here. It is well, however, to point 
out that while O’Neill denies that any part of the First Amendment is 
incorporated in the Fourteenth, other proponents of the narrow inter- 
pretation argue that the clause barring laws “prohibiting the free exercise 
of religion” is incorporated in the Fourteenth Amendment.“ 

The dichotomy is thus expressed by Corwin: 

... the Fourteenth Amendment does not authorize the Court to substitute the 
word “state” for “Congress” in the ban imposed by the First Amendment on “laws 
respecting an establishment of religion.” So far as the Fourteenth Amendment is con- 
cerned, states are entirely free to establish religions, provided they do not deprive anybody 
of religious liberty. It is only liberty the Fourteenth Amendment protects. . . .” 
Others have expressed the dichotomy in terms of means and end. Father 
Murray states it this way: 


# McCollum Brief, at 101-102. 
43 See, e.g., Adamson v. California, 332 U.S. 46 (1947); Flack, The Adoption of the Four- 
teenth Amendment (1908); Warren, The New Liberty Under the Fourteenth Amendment, 39 

Harv. L. Rev. 431 (1925); Green, Liberty Under the Fourteenth Amendment, 27 Wash. 
U.L.Q. 497 (1942); Meyer, The Blaine Amendment and the Bill of Rights, 64 Harv. L. Rev. 
939 (1951). 

44 O’Neill, op. cit. supra note 5, at 124-26. 

4 McCollum Brief, at 109; Meikeljohn, op. cit. supra note 14, at 70; Parsons, op. cit. supra 
note 10, at 20-73; Corwin, op. cit. supra note 13, at 19. 

# Corwin, op. cit. supra note 13, at 19. 
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. .. Separation of church and state . . . put in its proper grounds . . . in its true rela- 
tion to the free exercise of religion . . . [is] instrumental to freedom, therefore . . . a 
relative, not an absolute in its own right.4’ 

Nothing in American constitutional history or tradition justifies this 
apportionment of values or indeed the dichotomy itself. The draftsmen of 

——the First Amendment regarded freedom of religion as incompatible with 
an establishment. Whatever may have been the experience in other coun- 
tries,“ the struggle in the United States for religious liberty and for dis- 
establishment were parts of the same evolutionary process which cul- 
minated in the First Amendment. 

Roger Williams opposed an “enforced uniformity of religion’’ because it 
“confounds the Civil and Religious’”’** and Madison fought a bill establish- 
ing a provision for teachers of the Christian religion because it violated the 
“fundamental and undeniable truth ‘that religion or the duty which we 
owe to our Creator and the manner of discharging it, can be directed only 
by reason and conviction, not by force or violence.’ ’’** The proposed ver- 
sions of the First Amendment submitted by the states and considered by 
Congress before adopting the Amendment in its final form® all combined 
both aspects of the dual prohibition without any indication that one was 
superior and the other subordinate.” In 1878, shortly after the Fourteenth 
Amendment was adopted, the Supreme Court first stated judicially that 
the First Amendment was intended to erect “‘a wall of separation between 
church and State,” in a case in which a statute proscribing bigamy was at- 
tacked as an infringement of religious liberty.5* In the words of Justice 
Rutledge in his dissent in the Everson case, “ ‘Establishment’ and ‘free ex- 
ercise’ were correlative and coextensive ideas, representing only different 
facets of the single great and fundamental freedom.”5* Whatever consider- 


47 Murray, op. cit. supra note 10, at 32. See also Keehn, Church-State Relations, Social 
Action, p. 31 (Nov. 15, 1948), cited by Murray. 

4 Corwin points out that contemporary England manages to maintain as complete free- 
dom of religion as exists in this country alongside an establishment. This, however, begs the 
question. It assumes that Jefferson, for instance, who drafted the Virginia Bill for Establish- 
ing Religious Freedom in order to assure that ‘‘no man shall be compelled to . . . support any 
religious worship place, or ministry whatsoever,” would agree that the English taxpayer 
enjoys “‘complete freedom of religion” even though he is required to support the Anglican 
establishment. 

4 The Bloody Tenet of Persecution, in Blau, Cornerstones of Religious Freedom in America 
37 (1949). 

5° Memorial and Remonstrance, the Virginia Bill Establishing Provision for Teachers of the 
Christian Religion, in Blau, ibid., at 81. 

st O’Neill and his disciples make much of these. See infra p. 17. 

% The several versions are set forth in Parsons, op. cit. supra note 10, c. 3. 

83 Reynolds v. United States, 98 U.S. 145, 164 (1878). 

54 Dissent in Everson v. Board of Education, 330 U.S. 1, 40 (1946). 
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ations require incorporation of the “‘free exercise” clause into the Four- 
teenth Amendment apply equally to the “establishment’’ clause. 


THE ARGUMENTS FOR THE THESIS 

The various arguments presented by the O’Neill school to show that 
the sole effect of the First and Fourteenth Amendments was to prohibit 
preferential governmental support of religion may now be considered. 

1. Separation, a recent invention. The O’Neill school argues that the 
First Amendment does not mention “separation of church and state”; the 
term is nowhere to be found in the Constitution, but is a mere figure of 
speech, coined by Jefferson in 1802 in a letter to the Danbury Baptist 
Association, which was not intended as a characterization of the First 
Amendment or the American constitutional tradition. Elevation of Jeffer- 
son’s phrase to the status of a constitutional principle is a recent invention 
of the Everson-McCollum Court. 

At first glance there would seem to be little value in much of the argu- 
ment around the phrase “separation of church and state.”’ No magic at- 
taches to the particular verbalization of an underlying principle or con- 
cept. Indeed, the concept at issue here is more accurately expressed in 
Madison’s phrase “separation between Religion and Government,’ or 
in the popular maxim “religion is a private matter.” Nevertheless, the 
O’Neill school has so strenuously urged that identification of the phrase 
“separation of church and state’’ with the Constitution is a recent inven- 
tion of the Everson-McCollum Court that it merits consideration. 

It would unduly extend the length of this discussion to set forth even a 
fraction of the numerous references to the “constitutional principle” or 
“American tradition’ of separation of church and state. Justice Frank- 
furter, in his concurring opinion in the McCollum case, mentioned Presi- 
dent Grant’s advice, “Keep the church and state forever separated”’; 
Elihu Root referred to “the great American principle of eternal separa- 
tion between church and state”; and Justice Jeremiah S. Black made the 
statement that the constitutional fathers “built up a wall of complete and 
perfect partition between” church and state.’? Other representative in- 
stances might be added. 

Ten years after the First Amendment was adopted, Thomas Jefferson 
referred, in his letter to the Danbury Baptists, to “that act of the whole 


55 O'Neill, op. cit. supra note 5, at 81-83; Parsons, op. cit. supra note 10, at 154; Corwin, 
op. cit. supra note 13, at 14; Fahy, op. cit. supra note 10, at 83, go. 

% Fleet, Madison’s ‘“Detached Memoranda,” 3 William & Mary Quarterly 534, 555 
(3d ser., 1946). 

57 333 U.S. 203, 218-19 (1948). 
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American people which declared that their legislators should ‘make no 
law respecting an establishment of religion, or prohibiting the free exercise 
thereof’ thus building a wall of separation between church and state.” 
Jefferson had long waited for a proper occasion to express the views con- 
tained in this letter and had, in fact, consulted his Attorney General, Levi 
Lincoln, in drafting it.” 

Madison, principal draftsman of the First Amendment, stated that 
“{s]trongly guarded . . . is the separation between Religion and Govern- 
ment in the Constitution of the United States.” A unanimous Supreme 
Court in 1878, seventy years before the Everson-McCollum decisions, in- 
troduced the Jefferson metaphor into a Court opinion, citing it as “an 
authoritative declaration of the scope and effect of the Amendment.” 
This does not bear out a recent invention theory of separation.)Indeed, if 
identification of the metaphor of separation with the Constitution is an 
error, the Catholic Church shares in the error, for the most authoritative 
Catholic text on Church and State in America, published four years before 
the Everson decision, stated: “Our Federal and State constitutions forbid 
the legal establishment of any form of religion thereby ensuring the sepa- 
ration of Church and State. . . .” 

Nor is the proposition that the Constitution declares religion to be out- 
side the jurisdiction of the Government and requires neutrality between 
religious belief and disbelief a recent invention. More than half a century 
before the Everson decision, Philip Schaff in his classic work remarked 
that ‘‘the state must be equally just to all forms of belief and unbelief 
which do not endanger the public safety.’””* 

Francis Lieber, an authority cited by the Supreme Court in Reynolds 
v. United States,*4 in his work Civil Liberty and Self-Government, published 
in 1852, stated: 

It belongs to American liberty to separate entirely that institution which has for 
its object the support and diffusion of religion from the political government. We have 
seen already what our constitution says on this point. . . . No worship shall be inter- 
fered with, either directly by persecution, or indirectly by disqualifying members of 
certain sects, or by favoring one sect above others; and no church shall be declared the 

5* The letter appears in full in O’Neill, op. cit. supra note 5, at 286. 

5® Butts, American Tradition in Religion and Education 93-94 (1950). 

6 Fleet, op. cit. supra note 56, at 555. 

6 Reynolds v. United States, 98 U.S. 145, 163-64 (1878). 

*s Ryan and Boland, Catholic Principles of Politics 312 (1940). 

*s Church and State in the United States 10 (1888). 

$498 U.S. 145, 166 (1878). 
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church of the state, or the established church; nor shall the people be taxed by the govern- 
ment to support the clergy of all churches, as in the case in France.*s 


James Bryce, in 1889, said: 


It is accepted as an axiom by all Americans that civil power ought to be not only 
neutral and impartial as between different forms of faith, but ought to leave these 
matters entirely on one side, regarding them no more than it regards the artistic or 
literary pursuits of the citizens. There seem to be no two opinions on this subject in 
the United States. 


Four years before the Everson decision, Charles A. Beard wrote in lan- 


guage anticipatory of the Everson-McCollum paragraph interpreting the 
First Amendment 


Congress can make no law respecting an establishment of religion. This means that 
Congress cannot adopt any form of religion as the national religion. It cannot set 
up one church as the national church, estaDlish its creed, lay taxes generally to 
support it, compel people to attend it, and punish them for nonattendance. Nor can 
Congress any more vote money for the rt of all churches than it can establish 
one of them as a national church. That wou silat reek smenaummas 

The Constitution is a purely secular document. 

The Constitution does not confer upon the Federal Government any power what- 
ever to deal with religion in any form or manner. . . . 


The First Amendment merely confirms the intentions of the framers. 


2. The semantic argument. The O’Neill school argues that the term, 
“establishment of religion,” as used in the First Amendment, had and 
has a well defined meaning: “A single church or religion enjoying formal, 
legal, official monopolistic privilege through a union with the government 
of the state.” The Encyclopedia Britannica is quoted as defining ‘“estab- 
lishment as of the nature of a monopoly.”’’° It is urged that if the framers 


6s Quoted in 3 Stokes, Church and State in the United States 716-17 (1950) (emphasis 
added). 

6 2 The American Commonwealth 766 (3d ed., 1894). 

61 See pp. 1-2 supra. 

68 Beard, The Republic 165, 166, 170 (1944). 


9 O'Neill, op. cit. supra note 5, at 204. Substantially similar definitions are found ibid., 
at 56; Corwin, op. cit. supra note 13, at 13; Catholic Bishops’ Statement, p. 3 supra; Parsons, 
op. cit. supra note 10, at 46. McCollum Brief, at 57; O'Neill, op cit. supra note 5, at 57; 
Parsons, op cit. supra note 10, at 46-47; Fahy, op. cit. supra note 10, at 80. 


7 The definition, in full, is as follows: “ESTABLISHMENT, a word applied to certain 
religious bodies in their relation to the State. Perhaps the best definition which can be given 
and which will cover all cases, is that establishment implies the existence of some definite and 
distinctive relations between the State and a religious society (or conceivably more than one) 
other than that which is shared in by other societies of the same general character. It denotes 
any special connection with the State, or privileges and responsibilities before the law, pos- 
sessed by one religious society to the exclusion of others; in a word, establishment is of the 
nature of a monopoly.” 
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of the First Amendment had intended to bar nonpreferential aid to all 
religions they would have said so in express terms. This argument is sub- 
ject to a number of basic difficulties. 

First: It proves too much. It would permit an outright grant of public 
funds, property or other aid to a single sectarian group so long as the as- 
sistance given falls short of the grant of formal dominant status con- 
templated by the quoted definitions. Yet, as we have seen, the O’Neill 
school agrees that such a grant is inhibited by the First Amendment. 

Second: It ignores the word “respecting.” The amendment does not say 
“Congress shall make no law establishing religion,”’ but “no law respect- 
ing an establishment of religion.’’ It may reasonably be argued that the 
latter phraseology imposes a broader prohibition than the former.” 

Third: The term “establishment” was used much more loosely in 1791 
than it is today. It was used by Jefferson in the title of his Statute for 
Establishing Religious Freedom. It was used in describing a measure as 
closely approximating nonpreferential aid to religion as could practicably 
be conceived—the Virginia Bill Establishing a Provision for Teachers of 
the Christian Religion. (There were no teachers of non-Christian religion 
in Virginia in 1784” and taxpayers not desiring that their money go to any 
Christian sect could direct that it be used for general educational pur- 
poses.)?? Madison used the term “establishment” to denote chaplaincy in 
Congress and again chaplaincy in the armed forces.”4 

Moreover, during the debates preceding adoption of the First Amend- 
ment and after its adoption, the term “establishment of religion” was used 
synonymously with “religious establishment.” Roger Sherman argued 
that the First Amendment was unnecessary because “Congress had no 
authority whatever delegated to them by the Constitution to make reli- 
gious establishments.” In vetoing two separate measures, Madison 
twice referred to the First Amendment as prohibiting any law respecting 


™ See Morrison, The Separation of Church and State in America 4. 
™ See note 34 supra. 


73 See last paragraph of the Bill in Everson v. Board of Education, 330 U.S. 1, 74 (1947) 
(Appendix). 

% Fleet, op. cit. supra note 56, at 559: ““The establishment of the chaplainship to [Congress] 
is a palpable violation of equal rights, as well as of Constitutional principles. . .. Were the 
establishment to be tried by its fruits, are not the daily devotions conducted by these legal 
Ecclesiastics, already degenerating into a scanty attendance, and a tiresome formality? 
Better also to disarm in the same way, the precedent of Chaplainships for the army and navy, 
than erect them into a political authority in matters of religion. The object of this establish- 
ment is seducing; the motive to it is laudable.” (Emphasis added.) 

78 x Annals of Congress 732 (1789). 
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“a religious establishment.”” A constitutional prohibition against laws 
“respecting religious establishments”’ is obviously not far removed from a 
prohibition of laws supporting or aiding religious establishments. Most im- 
portant, Presidents Jefferson, Madison and Jackson interpreted the First 
Amendment’s ban on laws “respecting an establishment of religion” as 
prohibiting such nonpreferential and nonmonetary aid as a Presidential 
proclamation of thanksgiving to God.” 

Fourth: The “‘if-that’s-what-they-wanted-why-did-they-not-say-so?” 
argument works both ways. If Congress did not expressly bar nonprefer- 
ential aid to religion it also did not expressly limit the bar to preferential 
establishment. It had two occasions to do so and refused both times. Twice 
when the First Amendment was debated in the Senate it was proposed to 
substitute the following for the House versions: 

Congress shall make no law establishing one Religious Sect or society in preference 
to others, or prohibiting the free exercise thereof, nor shall the rights of conscience be 
infringed. 

And: 

Congress shall make no law establishing any particular denomination or religion in 
preference to another, or prohibiting the free exercise thereof, nor shall the rights of 
conscience be infringed. 

These versions expressly and unambiguously spell out what the O’Neill 
school says was intended by the First Amendment. Yet both proposals 
were rejected.” 

3. The practices in the states. It is argued that the prevalent practices 
among the states when the First Amendment was proposed and adopted 

7% In vetoing a bill to incorporate the Episcopal Church in the District of Columbia, Madi- .- 
son said: ‘‘. . . the bill exceeds the rightful authority to which governments are limited by the 
essential distinction between civil and religious functions, and violates in - articular the 
article of the Constitution of the United States which declares that ‘Congress shall make no 
law respecting a religious establishment. . . .’ This particular church, therefore, would so far be 
a religious establishment by law, a legal force and sanction being given to certain articles in its 
constitution and administration.” 

One week later he vetoed a bill giving certain land to a Baptist Church, ‘‘[bjecause the bill 
in reserving a certain parcel of land of the United States for the use of said Baptist Church 
comprises a principle and a precedent for the appropriation of funds of the United States for 
the use and support of religious societies, contrary to the article of the Constitution which 
declares that ‘Congress shall make no law respecting a religious establishment.’ ” 1 Richard- 


son, Messages and Papers of the Presidents 489-90 (1900). (Emphasis added. Note plural 
“‘societies.”’”) 

77 Fleet, op. cit. supra note 56, at 560-62; 1 Stokes, op. cit. supra note 65, at 697; Butts, 
op. cit. supra note 59, at 94. 


See Journal of the First Session of the United States Senate 116-17 (1820). Neither 
O’Neill nor any of his disciples mentions these proposals and the Senate’s rejection of them. 
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were to use tax-raised funds for religious purposes, and the Amendment 
must be construed in harmony with prevailing practices.”* This argument 
also proves too little or too much. 

If the practice in Virginia is considered, it proves too little, for that 
state, as a result of the defeat of the Assessment Bill, did not aid religion 
even on a nonpreferential basis. If, on the other hand, the practices in 
Massachusetts or North Carolina are considered, the argument proves too 
much; for these states maintained just the type of preferred establish- 
ment, which, according to the O’Neill school, it was the limited intent of 
the First Amendment to prevent on a national scale.*° 

In any case, it must be remembered that the First Amendment had no 
application to the states at the time it was adopted. It established the 
principles of freedom and separation only for the federal government. It 
is reasonable to assume and the O’Neill school argues* that Congress did 
not then believe it desirable or practicable to impose these principles on 
those of the states which still maintained an establishment. 

By 1868, however, when the Fourteenth Amendment was adopted, the 
situation had changed. As noted by Justice Frankfurter in his concurring 
opinion in the McCollum case: 

. . . long before the Fourteenth Amendment subjected the States to new limitations, 
the prohibition of furtherance by the State of religious instruction became the guiding 
principle, in law and feeling, of the American people. . . . 

In this respect the Fourteenth Amendment merely reflected a principle then dominant 
in our national life. To the extent that the Constitution thus made it binding upon the 
States, the basis of the restriction is the whole experience of our people. Zealous 
watchfulness against fusion of secular and religious activities by Government itself, 
through any of its instruments but especially through its educational agencies, was 
the democratic response of the American community to the particular needs of a 
young and growing nation, unique in the composition of its people.” 

Thus the prevalent practices among the states when the First Amend- 
ment became applicable to them were more consistent with the Everson- 
McCollum interpretation than with the O’Neill theory. 

7 O'Neill, op. cit. supra note 5, at 58, 46; Parsons, op. cit. supra note 10, at 49. 

* The Massachusetts Constitution of 1780 provided for municipal support and mainte- 
nance of ‘‘public Protestant teachers of piety, religion and morality in all cases where such pro- 
vision shall not be made Voluntarily.” Thorpe, Constitutions, Colonial Charters and Other 
Organic Laws, Art. III (1889). The North Carolina Constitution limited public office to 
Protestants by providing that ‘‘no person who shall deny the being of GOD, or the truth of the 
Protestant religion, or the divine authority of the Old or New Testament, or who shall hold 
religious principles incompatible with the freedom and safety of the state, shall be capable of 


holding any office or place of trust or profit in the civil department within this state.” Thorpe, 
ibid., Art. XXXII. 


* O’Neill, op. cit. supra note 5, at 97; Parsons, op. cit. supra note 10, at 49. 
* McCollum v. Board of Education, 330 U.S. 203, 215 (1948). 
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4. The prior versions. The versions of the First Amendment proposed by 
the states and considered by Congress before adoption of the Amendment 
in its present form are offered as evidence that the intent of the states and 
Congress was only to prevent Congress from establishing a national reli- 
gion and according it the preferential dominant status implied in the term 
“establishment of religion.” 

Thus, the first version submitted by Madison and considered by Con- 
gress read: 

The civil rights of none shall be abridged on account of religious belief, nor shall any 
national religion be established, nor shall the full and equal rights of conscience in any 
manner or on any pretext be infringed.* 

The second version considered by Congress read: 

No religion shall be established by law, nor shall the equal rights of conscience be in- 
fringed." 


The O’Neill school argues that these prior versions of the First Amend- 
ment should be considered as showing what Congress intended. 

It would seem that unaccepted versions of a bill or constitutional 
amendment would be more probative of what the legislature intended not 
to adopt than of what it adopted. However, even if we consider unac- 
cepted prior versions as possessing evidentiary value, the weight of the 


evidence is small. 

In the first place, it helps little to point out that the first version sub- 
mitted by Madison provided that no “national religion be established”’ 
or that the second version provided that “no religion shall be established 
by law” unless the meanings of these terms are clear—which they are not. 
It is fairly arguable that “no religion shall be established by law” means 
what the Everson-McCollum Court interpreted “no law respecting an 
establishment of religion’”’ to mean. Adding the word “‘national’’ does not 
remove the ambiguity. Madison himself used the term “establishment of a 
national religion” in expressing his opposition to chaplaincies in Con- 
gress.*s 

In the second place, if the meaning of the First Amendment is to be 
found in versions which Congress failed to adopt, all such versions should 

§3 O'Neill, op. cit. supra note 5, at 103; Parsons, op. cit. supra note 13, at 30; Corwin, op. cit. 
supra note 13, at 11; McCollum Brief, at 38; Fahy, op. cit. supra note 10, at 79; Murray, op. 
cit. supra note ro, at 41. (Emphasis added.) 

*4 Parsons, op. cit. supra note ro, at 32; Murray, op. cit. supra note 10, at 47; McCollum 
Brief, at 38-50; Fahy, op. cit. supra note 10, at 79. 

‘s“‘Is the appointment of Chaplains to the two Houses of Congress consistent with the 
Constitution, and with the pure principles of religious freedom? In strictness the answer on 
both points must be in the negative. The Constitution of the U.S. forbids everything like an 
establishment of a national religion.” Fleet, op. cit. supra note 56, at 558. 
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be considered, not just some of them. The versions cited by the O’Neill 
school do not present the whole picture. At the Constitutional Convention 
itself, Charles Pinckney, who was second only to Madison in his contribu- 
tions to the framing of the Constitution,** proposed that “The Legislature 
of the United States shall pass no law on the subject of religion.”*” The 
proposal was referred to committee and was apparently dropped—which 
is not surprising in view of the general agreement that Congress in any 
event had no jurisdiction over religious matters.** 

Moreover, if we consider only prior versions of the First Amendment 
and not of the Constitution itself, certainly at least evidentiary weight 
equal to that given the first two versions should be accorded to the third 
version, which was requested by New Hampshire and proposed in the 
House of Representatives by Samuel Livermore. This version, strikingly 
similar to Pinckney’s original version, read: 

Congress shall make no laws touching religion, or infringing the rights of conscience.” 
Stokes’ comment on the Livermore proposal is significant : 


This, it will be noticed, is in its first half a more inclusive prohibition than that pro- 
posed by Madison, and it had its important influence on the ultimate wording of the 
First Amendment. Livermore wished not only to prevent a national Church but also 
the adoption of any federal laws touching religion. Some remarks by Mr. Gerry fol- 
lowed, criticizing Mr. Madison’s proposal, principally because he considered the gov- 
ernment a federal rather than a national one. Then comes this epoch-making entry: 
“Mr. Madison withdrew his motion, but observed that the words ‘no national religion 
shall be established by law,’ did not imply that the government was a national one, 
the question was then taken on Livermore’s motion, and passed in the affirmative, 
thirty-one for, and twenty against it.” And so the general form which the religious- 
freedom guarantee later took in our Federal Bill of Rights was largely due to Samuel 
Livermore. 

5. Congressional debates. The debates in Congress on the proposed First 
Amendment are offered as proof that the limited interpretation was in- 


tended. Most frequently quoted is the following extract from the Annals 


of Congress: 

Mr. Madison said, he apprehended the meaning of the words to be, that Congress 
should not establish a religion, and enforce the legal observation of it by law, nor com- 
pel men to worship God in any manner contrary to their conscience. Whether the 
words are necessary or not, he did not mean to say, but they had been required by 
some of the State Conventions, which served to entertain an opinion that under the 


% + Stokes, op. cit. supra note 65, at 351. 

87 Ibid. 

* See infra, p. rz et seq. 

* x Annals of Congress 731 (1789). 

9% x Stokes, op. cit. supra note 65, at 317 (emphasis added). 
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clause of the Constitution which gave power to Congress to make all law necessary and 
proper to carry into execution the Constitution, and the laws under it, enabled them to 
make laws of such a nature as might infringe the rights of conscience and establish a na- 
tional religion; to prevent these effects he presumed the Amendment was intended, and 
he thought it was as well expressed as the nature of the language would admit.” 


This passage, of course, is no freer of ambiguity than the prior versions of 
the amendment on which O’Neill also relies. Madison’s phrases, “establish 
a religion” and “establish a national religion” cannot be assumed to have 
on their face the narrow meaning which O’Neill assigns to the term 
“establishment.” 

As we have seen, Madison had opposed a bill for the support of religious 
teachers of education on the ground that it would “establish” the Chris- 
tian religion.” Later he opposed congressional chaplaincies and vetoed 
bills which would incorporate a Protestant Episcopal Church and grant 
federal land to a Baptist Church because he regarded such measures as 
effecting a “religious establishment.” 

Moreover, the Madison extract from the Annals cannot be understood 
without reference to the remark which evoked it. Justice Rutledge relates 
the incident and comments as follows: 


At one point the wording was proposed: “No religion shall be established by law, nor 
shall the rights of conscience be infringed.” 1 Annals of Congress 729. . . . Representa- 
tive Huntington of Connecticut feared this might be construed to prevent judicial 
enforcement of private pledges. He stated “that he feared . . . that the words might 
be taken in such latitude as to be extremely hurtful to the cause of religion. He under- 
stood the amendment to mean what had been expressed by the gentleman from 
Virginia; but others might find it convenient to put another construction upon it. 
The ministers of their congregations to the Ea8tward were maintained by the con- 
tributions of those who belonged to their society; the expense of building meeting 
houses was contributed in the same manner. These things were regulated by by-laws. 
If an action was brought before a Federal Court on any of these cases, the person who 
had neglected to perform his engagements could not be compelled to do it; for a sup- 
port of ministers or building of places of worship might be construed into a religious 
establishment.” 1 Annals of Congress 730. 

To avoid any such possibility, Madison suggested inserting the word “national” 
before “religion,” thereby not only again disclaiming intent to bring about the result 
Huntington feared but also showing unmistakably that “establishment” meant public 
“support” of religion in the financial sense. 1 Annals of Congress 731. 

6. Friends of religion. The O’Neill school argue that Americans are and 

** O’Neill, op. cit. supra note 5, at 96; Murray, op. cit. supra note ro, at 42; Fahy, op. cit. 
supra note 10, at 79; Parsons, op. cit. supra note 10, at 35; McCollum Brief, at 40-44. (Em- 
phasis added.) 

% See pp. 7-8, 10 supra. 93 See p. 6 supra. 

% Everson v. Board of Education, 330 U.S. 1, 42 n. 34 (1947). 
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always have been a religious people, that those who framed and adopted 
the First Amendment were the friends, not the enemies of religion, and 
that they, therefore, could not have intended to harm religion by depriv- 
ing it of governmental support.» This argument is misleading if not in- 
accurate in its premise and a non sequitur in its conclusion. 

The premise is misleading because it uses the term religion as synony- 

mous with church or, at least, organized religion. Actually, the period in 
which our Constitution and the First Amendment were adopted was an 
era of widespread indifference if not hostility to church religion.* Many 
of the political leaders of the Revolutionary and post-Revolutionary 
period had come under the influence of eighteenth century deism and 
enlightenment and not a few were apathetic to formal religious worship. 
As the Beards put it: 
When the crisis came, Jefferson, Paine, John Adams, Washington, Franklin, Madison 
and many lesser lights were to be reckoned among either the Unitarians or the Deists. 
It was not Cotton Mather’s God to whom the authors of the Declaration of Independ- 
ence appealed; it was to “Nature’s God.’’s7 

To the extent that the premise of friendliness to religion is accurate, the 
conclusion that prohibition of government support of religion could not 
have been intended does not follow. Madison himself exposed the fallacy 
of this reasoning during the debate on the Virginia Assessment Bill. The 
issue, he said, was “‘not is Religion necessary—but are Religious Establish- 
ments necessary for Religion.’ In a letter to Edward Livingston in 1822, 
Madison referred to “the old error, that without some sort of allegiance or 
coalition between government and Religion neither can be duly sup- 
ported.’’** According to Madison, governmental support was not only un- 
necessary for religion but detrimental thereto. In the same letter to Liv- 
ingston he referred to the “lesson that Religion flourishes in greater pu- 
rity, without than with the aid of government.’’**° He presented the same 
argument in the Remonstrance against the Assessment Bill.*" The Pres- 

% O’Neill, op. cit. supra note 5, at 85; McCollum Brief, at 31, 83, 90; Corwin, op. cit. supra 
note 13, at 14; Fahy, op. cit. supra note ro, at 77; Parsons, op. cit. supra note 10, at 25, 153. 


% Not more than one out of eight Americans, and possibly as few as one out of every twenty- 
five, then belonged to any church. 1 Stokes, op. cit. supra note 65, at 229-30; Garrison, History 
of Anti-Catholicism i in America, Social Action, p. 9 (Jan. 15, 1948). Today, about one out of 
every two Americans is a church member. Census of Religious Bodies, op. cit. supra note 36. 


9? Beard, Rise of American Civilization 449 (1927). 

»* Eckenrode, Separation of Church and State in Virginia 85 (1910). 

% Blakely, American State Papers on Religious Freedom 193 (3d rev. ed., 1943). 

1 Thid., at 194. 

101 ‘*Because experience witnesseth that ecclesiastical establishments, instead of main- 
taining the purity and efficacy of religion have had a contrary effect.” 
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bytery of Hanover, in a memorial against the Bill, made the same argu- 
ment.*” 

The Baptists’ resolution in opposition similarly argued ‘that the holy 
Author of our religion needs no such compulsive measures for the promo- 
tion of his cause; that the gospel want not the feeble arm of man for its 
support. . . .”*°3 Another petition pointed out that “Christianity was first 
planted and propagated through the World for three hundred years with- 
out and often against the Use of Secular force and that it is plainly deny- 
ing the power thereof to say it would soon fail if not supported by Tax and 
Compulsion.’’**4 

Many other contemporaneous statements can be noted to indicate a 
widespread view that religion does not need government support. They 
can be summed up in Jefferson’s aphorism: 

It is error alone which needs the support of government. Truth can stand by itself.**s 


7. Virginia’s dissatisfaction. When the First Amendment in the form 

in which it was finally adopted was presented for ratification it was op- 
posed by eight members of the Virginia Senate on the ground that 
The... amendment recommended by Congress does not prohibit the rights of 
conscience from being violated or infringed; and although it goes to restrain Congress 
from passing laws establishing any national religion, they might, notwithstanding, levy 
taxes to any amount for the support of religion or its preachers; and any particular 
denomination of Christians might be so favored and supported by the genera] govern- 
ment, as to give it a decided advantage over the others, and in the process of time 
render it powerful and dangerous as if it was established as the national religion of the 
country.' 
Notwithstanding this argument, the Virginia legislature ratified the 
Amendment. From this it is inferred that the Amendment had only the 
limited intent seen by the eight Virginia Senators and that the states in 
adopting the amendment accepted that limited interpretation. 

Unsuccessful arguments against a measure on the ground that it would 
have certain consequences may give rise to the inference that those who 
adopted the measure wanted or at least were willing to accept those con- 
sequences. But it is at least equally inferrable that those who adopted the 

10a “‘TW]e are persuaded that if mankind were left in the quiet possession of their invaluable 
religious privileges, Christianity would continue to flourish in the greatest purity, by its own 


natural excellence, and under the all-disposing providence of God.” Blakely, op. cit. supra 
note go, at 104. 


**3 t Stokes, op. cit. supra note 65, at 373. 
14 Thid., at 363. 
15 Notes on Virginia in Blau, Cornerstones of Religious Freedom 79 (1949). 


*6 McCollum Brief, at Corwin, op. cit. supra note 13, at 12; Murray, op. cit. supra 
note 10, at 43 (emphasis added 
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measure did not agree that the consequences would follow. In other words, 
the Virginia legislature may have ratified the amendment, not despite the 
fact that they believed it would permit Congress to support a particular 
creed and suppress religious freedom, but because they believed it would 
have no such effect."*” 

Moreover, the latter inference seems more probable. For even under 
the O’Neill theory, the author of the quoted statement was wrong in say- 
ing that “any particular denomination of Christians might be so favored 
and supported by the general government, as to give it a decided advan- 
tage over the others... .” It was exactly this consequence which the 
O’Neill school claims the First Amendment was framed to avoid. The 
author was also wrong in arguing that the ‘amendment recommended by 
Congress does not prohibit the rights of conscience from being violated 
or infringed.”’ Is it not more probable that the Virginia legislature deemed 
him wrong entirely than that it was willing to accept from the federal 
government consequences which but a few years earlier had been rejected 
when proposed in the state legislature? 

8. Practical construction. By far the most frequently cited and un- 
doubtedly the most potent argument in support of the O’Neill thesis is 
the practical construction argument, i.e., that numerous instances of 
governmental support of religion at the time of the adoption of the 
Amendment and since then indicate that it could not have been the intent 
of the Amendment to prohibit such support. Many examples are cited. 
For the purpose of this discussion, only those most frequently mentioned 
will be considered. (They are typical and the comments on these are 
equally applicable to the others.) They are: chaplaincies in Congress; 
chaplaincies in the armed forces; presidential Thanksgiving proclama- 
tions; tax exemption for religious institutions; compulsory chapel attend- 
ance at West Point and Annapolis; and the presence of “In God We 
Trust” on our coins.’ 

Some of these items may be constitutional under any view of the First 
Amendment. Chaplains in the armed forces may be necessary under the 
constitutional guarantee of freedom of_conscience. A soldier drafted into 
the armed forces and sent to camp far from home is deprived of the oppor- 
tunity to visit his church. To the extent that such deprivation is neces- 
sary to the overriding consideration of national defense, it is constitu- 

t07 “*The fears and doubts of the opposition are no authoritative guide to the construction 
of legislation.” Schwegmann Bros. v. Calvert Distillers Corp., 71 S. Ct. 745, 750 (1951). 


18 O'Neill, op. cit. supra note 5, at 102, 110-11; McCollum Brief, at 61-62, 108; Fahy, 
op. cit. supra note 10, at 80-81; Parsons, op. cit. supra note 10, at 123-24, 174. 
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tional.**® But the deprivation is constitutional only to the extent that it 
is necessary, and if the government can practicably furnish a substitute 
in the form of a traveling church, the soldier may well have a constitu- 
tional right thereto. So, too, much of the exemption which religious prop- 
erty enjoys may likewise be justified under the “free exercise” clause.*** 

Items such as the reference to God on coins™ are insignificant almost 
to the point of being trivial. It is difficult to justify governmental ex- 
penditures of tax-raised funds for religious institutions on the basis of so 
meaningless an act of ceremonial obeisance. Nor is there much probative 
value to regulations promulgated by superintendents of military acade- 
mies, the constitutionality of which has never been judicially tested and 
which is doubtful under any view of the Constitution."” 

Finally, some may not be justified even under the restricted O’Neill 
interpretation. Thus, while President Washington’s proclamation recom- 
mending a day of Thanksgiving embraced all who believed in a supreme 
ruler of the universe, President Adams’ proclamation called for a Christian 
worship." 

In any event, the probative weight of any of these items is by no means 
as great as the O’Neill school would have it. The value of practices under a 
statutory or constitutional provision as evidence of the framers’ intent lies 
in the uncontroverted acceptance of those practices. The value is greatly 
decreased if not completely vitiated if the statutory or constitutional 
validity of these practices is seriously contested by persons having respon- 
sibility for enforcement of the statute or constitution. 

Long before the Everson-McCollum decisions, the constitutional valid- 
ity of every one of these practices was seriously controverted by persons 
whose views are entitled to great weight in interpreting the First Amend- 
ment. Thus Presidents Jefferson, Madison and Jackson all considered 
Presidential Thanksgiving proclamations to be violative of the First 
Amendment."4 Madison considered “the appointment of Chaplains to 


109 See Hamilton v. Regents, 293 U.S. 245 (1934); Selective Draft Law Cases, 245 U.S. 366 
1918). 

10 Jones v. Opelika, 319 U.S. 103 (1943) vacating 316 U.S. 584 (1942). Murdock v. Pennsyl- 
vania, 319 U.S. ros (1943). Cf. Grosjean v. American Press Co., 297 U.S. 233 (1936). It is 
sometimes a difficult task to determine where “‘establishment” ends and ‘‘free exercise” 
begins. See Justice Jackson’s dissent in Kunz v. New York, 340 U.S. 290, 295 (1951). But the 
difficult task of drawing lines cannot be avoided in constitutional law. 

11 “Tn God We Trust” was placed on American coins for the first time in 1864. 3 Stokes, 
op. cit. supra note 65, at 602. 

™ U.S. Const., Art. VI provides that ‘‘no religious test shall ever be required as a Qualifi- 
cation to any Office or public Trust under the United Sta 

3 Fleet, op. cit. supra note 56, at 561. 

14 See p. 15 supra. 





24 THE UNIVERSITY OF CHICAGO LAW REVIEW [Vol. 19 


the two Houses of Congress”’ as an “establishment” not “consistent with 
the Constitution.’”’"5 He viewed chaplaincies in the armed forces as an 
“establishment” prohibited by the Constitution.“* He referred to a pro- 
posal “to exempt Houses of Worship from taxes’’ as an “encroachment” 
upon “the separation between Religion and Government in the Constitu- 
tion of the United States.”"7 

Moreover, the practices cited by the O’Neill school, when considered 
alone, present an incomplete and misleading picture. Contrary practices 
with respect to other matters are of at least equal evidentiary conse- 
quence. Much significance should be attached to the fact that the Con- 
stitution contains no invocation to God, nor even mention of God. In- 
deed, the only mention of religion in the text of the Constitution is the 
negative one contained in the prohibition of religious tests for office.™* 
Most significant of all is that in the 160 years since the First Amendment 
was adopted Congress has never enacted a general appropriation bill for 
religion on the nonpreferential basis which the O’Neill theory holds con- 
stitutionally permissible. 

Anyone familiar with the American political scene can readily appre- 
ciate that what holders of political office do is not an infallible guide to 
what they believe. Madison felt it politically unwise to refuse to proclaim 
a day of thanksgiving even though he believed it inconsistent with the 
constitutional prohibition of establishment.”*® A contemporary of Jeffer- 
son commented on the President’s attendance at chaplain’s services in 
Congress: “‘The political necessity of paying some respect to the religion 
of the country is felt.”*° 

Finally, the area of religion and government is not the only one in which 
practice lags behind principle. The validity of the constitutional principle 
of freedom of expression is not vitiated by the widespread limitations 
upon that freedom in actual practice. The Congress which framed the 
First Amendment’s bar on laws abridging freedom of speech or press was 
pretty much the same Congress which enacted the Alien and Sedition 
laws. Similarly, the validity of the principle of equality in the Four- 

"5 Fleet, op. cit. supra note 56, at 558. 

"6 Thid., at 559. 


"17 Tbid., at 555. President Grant, too, opposed tax exemption for church property. 3 Stokes, 
op. cit. supra note 65, at 421. 

™8 U.S. Const., Art. VI. It should be noted that this prohibition is difficult to reconcile 
with the O’Neill theory of non-preference, since the Constitution does not even permit a re- 
quirement of belief in God as a condition of federal office. 

™9 1 Stokes, op. cit. supra note 65, at 491. 

12° [bid., at soo. 
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teenth Amendment is not destroyed by the widespread unequal treatment 
accorded to Negroes. Indeed, the gap between principle and practice is 
far narrower in the area of government-religion relations than in the area 
of civil liberties and race relations. If the practical construction argument 
is to be applied universally, not only the “establishment”’ clause, but all 
of the First Amendment and the Fourteenth as well might fall. 

g. The Virginia Bill and Madison’s Remonsirance. A basic difficulty 
with the whole O’Neill theory is the historical fact that Madison, who 
played so leading a role in the drafting and adoption of the First Amend- 
ment, had only a few years earlier successfully led the opposition to a 
general appropriation bill in Virginia for the support of religion. During 
the course of this struggle he wrote the great Remonstrance setting forth 
his arguments against establishment. 

Madison’s role in the drafting and adoption of the First Amendment 
is not disputed by the O’Neill school." However, O’Neill meets the prob- 
lem in two ways: he argues, first, that Madison opposed the Assessment 
Bill because it would establish the Christian religion, and that he would 
not have opposed it if it were truly nonpreferential; and secondly, that 
his opposition to a general assessment bill in Virginia is not evidence that 
he opposed similar action by the federal legislature. The Remonstrance is 
therefore not to be considered relevant in ascertaining his intent with 
respect to the First Amendment.” 

In support of the first argument, O’Neill stresses the following passage 
in the Remonstrance: 

Who does not see that the same authority which would establish Christianity, in ex- 
clusion of all other Religions, may establish with the same ease any particular sect of 
Christians, in exclusion of all other Sects? That the same authority which can force a 
citizen to contribute three pence only of his property for the support of amy one estab- 
lishment, may force him to conform to any other establishment in all cases whatsoever.”4 

Madison’s Remonstrance, however, presented fifteen arguments against 
the Assessment Bill. Only this one can be viewed as referring to the ex- 
clusive establishment of Christianity. The other arguments are germane 
whether one or all religions were to be supported by the Assessment. For 
example, the second argument in the Remonstrance was that “if religion 

™ O'Neill, op. cit. supra note 5, at 87-88; McCollum Brief, at 38-39; Parsons, op. cit. 
supra note 10, at 30, 36; Meikeljohn, op. cit. supra note 14, at 71; Fahy, op. cit. supra note 10, 
at 79. 


™ O'Neill, op. cit. supra note 5, at 59-60, 89-90, 240; McCollum Brief, at 29, 43; Corwin, 
op. cit. supra note 13, at ro. 

3 O’Neill, op. cit. supra note 5, at 103, 194. 

4 Thid., at 89. 
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be exempt from the authority of the society at large, still less can it be 
subject to that of the legislative body.’’ There is no reason to assume that 
this argument was considered by Madison of lesser importance than the 
argument that establishing Christianity permits the establishing of a 
particular Christian sect. 

The position taken by Madison and Jefferson and their supporters dur- 
ing this period was that religion was exempt from and entirely outside of 
state authority. Their objection to the fact that the Assessment Bill pro- 
vided for the support of the “Christian Religion” stemmed at least as 
much from that reason as from opposition to preferential treatment. 

Nor can the Assessment Bill realistically be viewed as preferential. 
Eckenrode in 1910 called it a proposal for “taxing all citizens for the gen- 
eral support of religion.”*5 Washington did not regard the Bill as support- 
ing Christianity only, believing that its terms permitted grants to non- 
Christian religious teachers.™ And the Bill even provided for those who 
professed no religion, Christian or non-Christian, by permitting them to 
direct that their tax be used for general educational purposes.*” 

If the Jefferson-Madison group had favored general support of religion 
and objected to the Bill only because it was preferential, they would not 
have opposed it in toto. It would have been a simple matter to propose 
amending the Bill to provide for all religions, particularly since none other 
than the Christian religion existed in Virginia.“* Instead they opposed 
the fundamental theory of the Bill, as is clear from the fact that they fol- 
lowed the successful campaign against the Bill by bringing about the 
enactment of Jefferson’s Act for Establishing Religious Freedom. The 
preamble of that Act asserts, inter alia, that “Forcing [a person] to sup- 
port this or that teacher of his own persuasion, is depriving him of the 
comfortable liberty of giving his contributions to the particular pastor 
whose morals he would make his pattern.” The Act then provides “that 
no man shall be compelled to frequent or support amy religious worship, 
place or ministry whatsoever.”’ (Emphasis added.) 

Jefferson’s Act and the struggle against the Assessment Bill which pre- 
ceded it represented incidents manifesting a growing American tradition 
of voluntary support of religion which culminated in the adoption of the 

™s Eckenrode, op. cit. supra note 98, at 53. 


61 Stokes, op. cit. supra note 65, at 312. See letter to George Mason commenting on 
Madison’s Remonstrance, in 28 Writings of Washington 285 (Fitzpatrick ed., 1938): ‘I am 
not amongst the number of those who are so much alarmed at the thoughts of making people 
pay towards the support of that which they profess, if of the denomination of Christians; or 
declare themselves Jews, Mahomitans or otherwise, and thereby obtain proper relief.” 


17 See p. 25 supra. 18 See p. 8 supra. 
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First Amendment. The tradition can be traced back to Milton™® and 
Locke™* in England. Roger Williams, Benjamin Franklin'* and George 
Mason'* were some of the better known molders of public opinion in 
America who expressed the same tradition. It was because the Assess- 
ment Bill violated the principle of voluntariness rather than because 
Christianity was selected as the exclusive beneficiary of the State’s bounty 
that Jefferson and Madison opposed it so strenuously. 

It is therefore not surprising that apparently only Corwin follows 
O’Neill in arguing that Madison opposed the Assessment Bill only be- 
cause it was preferential."** The other supporters of the narrow interpre- 
tation rest their argument on the contention that although he opposed 
non-preferential support by the Virginia legislature, he did not oppose 
such support by the federal legislature. The considerations he set forth in 
the Remonstrance are therefore not relevant to a determination of his in- 
tent in respect to the First Amendment. In the words of O’Neill: 

Even if Madison had advocated legislation in the State of Virginia which totally pro- 
hibited any contact between government and religion, any support of religion by pub- 


lic money (which he never did), it would not follow that he believed in similar pro- 
visions in the Constitution and laws of the United States." 


This reasoning does not prove anything of value if, as has been indicated, 


Madison used the term “establishment’”’ in the First Amendment as he 
used it elsewhere to describe the nonpreferential institutions of chaplain- 
cies in Congress and in the armed forces and, above all, the type of sup- 
port contemplated by the Assessment Bill. There is no reason to believe 
that Madison favored a narrower restriction on the powers of the federal 
legislature than on the Virginia legislature. The arguments presented in 
the Remonstrance would hardly have been less relevant if the Assessment 
Bill had been introduced in Congress. There is no evidence that Madison 
changed his views between 1784 and 1791; all the evidence is to the con- 
trary. As Father Murray says: 
For Madison, as for John Locke, his master, religion could not by law be made a con- 
cern of the commonwealth as such, deserving in any degree of public recognition or 

™9 1 Stokes, op. cit. supra note 65, at 127. 

73° Thid., at 143. 

13" Thid., at 297. 

1 Thid., at 305. 

133 Corwin, op. cit. supra note 13, at ro. 


144 O’Neill, op. cit. supra note 5, at 103, 73, 194. See also McCollum Brief, at 28, 43;Corwin, 
op. cit. supra note 13, at rr, 13; Murray, op. cit. supra note 10, at 28-31; Meikeljohn, op. cit. 
supra note 14, at 70-71; Fahy, op. cit. supra note 10, at 79-80, 86; Parsons, op. cit. supra note 
10, at 31, 36-38, 43, 143, 145. 
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aid, for the essentially theological reason that it is of its nature a personal, private 
interior matter of the individual conscience, having no relevance to the public con- 
cerns of the state." 


This was Madison’s philosophy, expressed in the Remonstrance in the 
maxim: “religion is wholly exempt from its [government’s] cognizance.”’ 
It was the philosophy of Locke,*® Roger Williams,**’ Isaac Backus,"** Tom 
Paine,"*® and Jefferson.**° That philosophy has become immortalized in 
Jefferson’s “wall of separation between church and state” and has become 
universally accepted in the popular expression that “religion is a private 
matter.’ It has truly become an American tradition. Acceptance of the 
O’Neill thesis means the destruction of that tradition. The evidence pre- 
sented by O’Neill and his followers does not justify such a result. 


CONCLUSION 


Acceptance of the O’Neill thesis would pervert the First Amendment 
to an end directly opposite to its purpose, for all in the O’Neill school agree 
that, absent the First Amendment, the federal government had no power 
to aid religion on a preferential or nonpreferential basis.** As Madison 
put it, “there is not a shadow of right in the general government to inter- 


+35 Murray, op. cit. supra note 10, at 29. 


136 **Now that the whole jurisdiction of the magistrate reaches only to these civil concern- 
ments, and that all civil power, right and dominion, is bounded and confined to the only care 
of promoting these things; and that it neither can nor ought in any manner to be extended to 
the salvation of souls, these following considerations seem unto me abundantly to demonstrate. 
First, because the care of souls is not committed to the civil magistrate, any more than to 
other men.” Letters Concerning Toleration 172 (Appleton-Century ed., 1937). Locke finds 
the Commonwealth ‘‘a society of men constituted only for procuring, preserving, and ad- 
vancing their own civil interests.” Ibid. 

«37 ‘All Civil States with their Officers of Justice, in their respective constitutions and ad- 
ministrations are . . . essentially Civil, and therefore not Judges, Governors, or Defenders of 
the Spiritual, or Christian, State and Worship.” Bloody Tenet of Persecution, in Blau, op. cit. 
supra note 49, at 36. 

138 ‘That the Representatives in former Assemblies, as well as the present, were elected by 
virtue only of civil and worldly qualifications, is a truth so evident, that we presume it need not 
be proved to this Assembly; and for a civil Legislature to impose religious taxes, is, we con- 
ceive, a power which their constituents never had to give; and is therefore going entirely out of 
their jurisdiction. . . .” Resolution of the Warren Association (said to be under the influence 
of Backus), quoted in 1 Stokes, op. cit. supra note 65, at 308. 

+39 “As to religion, I hold it to be the indispensable duty of government to protect all con- 
scientious professors thereof, and I know of no other business which government hath to do 
therewith.” Common Sense, in 1 Writings of Thomas Paine 108 (Conway ed., 1894). 

«4 “But our rulers can have no authority over such natural rights, only as we have sub- 
mitted to them. The rights of conscience we never submitted, we could not submit. We are 
answerable for them to our God. The legitimate powers of government extend to such acts 
only as are injurious to others. But it does me no injury for my neighbor to say there are twenty 
gods, or no God.” Notes on Virginia, in Blau, op. cit. supra note 49, at 78. 

14 O'Neill, op. cit. supra note 5, at 94; Parsons, op. cit. supra note ro, at 19-21, 95; McCol- 
lum Brief, at 31, 40; Fahy, op. cit. supra note ro, at 78. 
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meddle with religion.’’*# The purpose of the First Amendment was to 
make this assurance doubly sure. The result, if the O’Neill school is to be 
believed, is that by the prohibition against laws respecting an establish- 
ment of religion, the “shadow of right” which did not exist was made a 
reality. This is the sum and all of the O’Neill theory. 


*# 5 Madison 176 (Hunt ed., 1920). ‘The government has no jurisdiction over it.” Ibid., 
at 132. ‘““Mr. Sherman thought the Amendment altogether unnecessary inasmuch as Con- 
gress had no authority whatever delegated to them by the Constitution to make religious 
establishment.” 1 Annals of Congress 729 (1789). See also 3 Elliot’s Debates 93, 204-205 
(1836). 





SOME OBSERVATIONS ON LAW 
AND PSYCHOLOGY* 


Davin Rresmant 


Introductory comment. Mr. Riesman’s remarks bring up what is perhaps 
the central psychological problem of a large number of occupations: the fact 
that people who practice them deal routinely with the emergencies of other 
people. The reason I go to a professional with my emergency is that I know 
he has treated hundreds of others just like mine. In order to treat “unique” 
emergencies like mine by the hundred, one must be cool and objective about 
them. The “unique” emergencies must be classified, since diagnosis is essentially 
classification. But if I take my troubles to a professional just because he is 
objective about them, I suspect him for the same reason. It is not nice of him 
to put my problems concerning ownership of my one dearly bought house or 
the solvency of my one and only business into a category and to coldly compare 
strategies for assuring the outcome I would like as against the one I wouldn’t 
like. It is said that prostitutes are frequently turned upon angrily by customers 
to whom they have just given very competent service; this might be because 
of guilt, but it might also be because of chagrin at the thought that she has 
sized him up and put him into a category in relation to her numerous other 
customers. The customer, in short, is quite ambivalent about the objectivity 
of the people whom he hires to deal with his emergencies. Mr. Riesman’s paper 
is full of implicit reference to this problem. 

Now this problem cuts both ways. The professional has to deal with his own 
objectivity, and to keep it in that delicate balance which allows him to get fun 
out of his work by looking upon his cases as works of art, but yet keeps him 
practical enough to be of service to the client, both because of the common 
human motivation to do so, and because one must do so to eat. Herein lies the 
answer to the riddle: why does the professional take the subject matter of his 
work, e.g., the legal troubles of other people, both less seriously and more seri- 
ously than the client? He takes it less seriously, even jokes about it ina macabre 
way, so that it will not get him down to be unemotional about the things that 
laymen are emotional about. The lawyer knows that the cult of the law isa cult; 
that its ritual really is ritual, and can be kidded. But, on the other hand, he 
takes his objectivity and his levity dead seriously, and will fight to the death 

* Remarks at a Round Table on Law and the American Mind, under the chairmanship of 


Professor Albert Ehrenzweig, Association of American Law Schools, meeting of December 29, 
1950. 


t Professor of Social Sciences, College of the University of Chicago, and member of the 
New York bar. 
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for the right of himself and his colleagues to be objective and cool about the 
legal emergencies of others. So maybe the professional mind is the opposite of a 
volcano, a cold core of objectivity surrounded by a fiery wall of defensive ra- 
tionalization. In short, the professional mind is a kind of perversion of the lay 
mind. Where the one is hot the other is cool. It may be, incidentally, that the 
lay world is more suspicious of those who are objective (professional) about 
justice than about those who are merely objective about the body (as are physi- 
cians). 

I do not know the facts concerning democracy in the law schools and con- 
cerning sponsorship into good careers. Sponsorship in medicine is certainly 
strong, and there are those who say it is important in the academic career. 
American culture has stressed individual effort and ability, but never to the 
exclusion of family, class, religious and ethnic affiliations. We have had a kind 
of mixture of nepotism with insistence on delivering the goods. It may be that 
the law, or certain branches of it, demands abilities less amenable to social in- 
heritance than those which make people company presidents. At any rate, Mr. 
Riesman has raised questions for studies of the law and lawyers far more pene- 
trating than that which conventionally has been done as psychology or soci- 
ology of law. 

Everett C. HucHes* 


ET ME TAKE as a starting point some remarks from Llewellyn and 
Hoebel’s The Cheyenne Way, which has been for me the most ex- 
citing book ever written about the social and psychological mean- 

ings of law: 


Thus each law-job, and all of them together, presents first of all an aspect 
of pure survival, a bare-bones. The job must get done enough to keep the group 
going. This is brute struggle for continued existence. It is the problem of attain- 
ing order in the pinch at whatever cost to justice. But beyond this, each job 
has a wholly distinct double aspect which we may call the questing-aspect. This 
is a betterment aspect, a question so to speak of surplus and its employment. 
On the one side, this questing aspect looks to more adequate doing of the job, 
just as a doing: economy, efficiency, smoothness, leading at the peak to aestheti- 
cally satisfying grace in the doing of it. On the other side, the questing aspect 
looks to the ideal values: justice, finer justice, such organization and such 
ideals of justice as tend toward fuller, richer life. It no more does to forget the 
bare-bones in favor of these things than it does to forget these things in favor 
of the bare-bones." 


I propose to embroider on these sentences by pointing to certain other 
purposes which law may serve in American society, both for lawyers and 

* Professor of Sociology, University of Chicago. 

* Llewellyn and Hoebel, The Cheyenne Way 292 (1941). 
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for the public at large. But before doing so, I should point out that we 
know far more about the law-ways of the Cheyenne (or the Andaman Is- 
landers or the Trobrianders) than about those of any complex industrial 
society. As lawyers, we know our shop only from within, and although 
Thurman Arnold, Fred Rodell, and other welcome peddlers of irreverence 
have tried to debunk some of the myths of the profession, they have tried 
less hard to understand them sympathetically and to see their function. 

Social scientists, except for a few intrepid ones like Robinson,’ have not 
sought to understand law as an institution—in terms of the personality 
needs it creates and satisfies, as against concern with the quality of its so- 
cial performance. Rather, law and psychology have mingled only at their 
peripheries. They have had, for instance, a jurisdictional dispute over 
criminals and crime, each group finding something to write or fuss about 
in the M’Naghien rule. They have argued, again peripherally, over the 
rules of evidence and their psychological soundness or idiocy. There has 
been some discussion, greatly stimulated by Judge Jerome Frank, about 
the psychology of trial and appellate judges and of juries. But these meet- 
ing grounds are rather like the parlor in the Victorian home in which the 
girl and her suitor can get together—but not get together too much. 

We simply do not have any adequate knowledge of the type of questions 
raised in The Cheyenne Way. What is the role of reasoning in our society, 
and of legal reasoning as an institutionalized form? What is the role of the 
legal profession in draining off certain kinds of people and providing them 
with myths, agendas, and rituals which may or may not be otherwise sig- 
nificantly related to the function of law in the society at large? What is 
the relation between the various types of career lines pursued by lawyers 
and the mobility aspirations of various class and ethnic groups? To what 
degree does the lawyer, or certain kinds of lawyers, play the role of scape- 
goat, among businessmen, or farmers, for example; and how does the law- 
yer protect himself against the judgments, demands, and emotional crises 
of his clients? And so forth and so on. Those to me are the interesting 
questions, hardly touched, and not likely to be, so long as the relations 
between law and psychological approaches are marked off by high 
defensiveness on both sides—on the side of the lawyer because, as Everett 
Hughes has been observing, no profession really likes to be studied (apart 
from the public relations value of being prominent enough to have studies 
made),’ and on the side of psychology because the law has succeeded, as 

* Robinson, Law and the Lawyers (1935). 


3 See, e.g., his article Work and the Self, in Rohrer and Sherif, Social Psychology at the 
Crossroads (1951) at 313. 
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few professions have, in convincing social scientists that it is a formidably 
difficult affair. As Judge Frank remarks in Courts on Trial: “We have 
progressed at least this far beyond our early predecessors: We have a 
label, ‘psychology,’ for a mass of difficult problems.’’* 

All I can do in this paper is to throw out some possible leads for inves- 
tigation, because before we can get further than programmatic statements 
we need some detailed studies of The Cheyenne Way sort. 

Let us, for instance, develop the scapegoat theme. We might take a look 
at Veblen’s charge that the lawyers are engaged in what he called the 
archaic, pecuniary, and predatory employments, in the same class with 
bankers, as against the matter-of-factness of engineers and skilled work- 
men. My own experience has been almost the opposite: that it is lawyers 
who are apt to be matter-of-fact about human relations, where engineers 
are apt to have an archaic, pecuniary, and otherwise myth-ridden out- 
look. And this is not surprising, for the better law schools have for a gen- 
eration or more been training their students in the art of debunking legal 
rituals and debunking authority, especially the authority of upper-court 
judges. More generally, lawyers learn something about relevance, a con- 
cept which, to their constant frustration, seems nearly absent in most of 
the people they deal with. Above all, lawyers learn not to take the law too 
seriously. Thus they are prepared for a role as a person who, to quote a 
recent observer, “either knows all there is to know about judges, public 
officials, business leaders, bankers, professional politicians, labor leaders, 
newspaper publishers, leading clergymen, and the like; or through that 
informal clearing house of esoteric information, the bar association, can 
find out from colleagues.’’s But the layman is not quite sure how he feels 
about such a person, whose usefulness he may need and whose knowledge 
may fascinate him; the more he needs him, the more he may be apt to 
project on to him his own tendencies to cynicism about authority and 
procedure. 

At the same time, there are other elements of the lawyer’s career line 
which lead him to willingness to accept the role of red-tape cutter and red- 
carpet debunker. Law schools are supposed to be hard, so they attract the 
more ambitious, the more mobile young people. Lawyers tend to become 
hard-working isolates; they are less inclined than the average client to be 
or appear to be “big hearted,”’ “good guys,” and so on, the vocabulary by 
which they would be seduced into accepting the normal archaisms of the 
business world. They are, in other words, paid rate-busters, mobile men 

4 Frank, Courts on Trial 47 (1949). 

5 Lundberg, The Profession of the Law, 178 Harper’s 1, 10 (Dec. 1938). 
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in every sense, who find in devotion to their profession and in the respect 
of their professional colleagues rewards for serving clients in ways the 
clients do not entirely approve and, what is more, do not want to have 
to approve. While it is usually thought that lawyers are particularly 
partisan people (and to be sure this is sometimes so) they are less partisan 
than non-lawyers, as every client realizes when he sees the fraternizing 
of opposing counsel. They are, I may suggest, a particular breed of men 
who can tolerate a certain amount of hostility brought upon them for the 
disrespect of the public’s image of the law they must show in order to get 
the public’s work done. 

In certain situations, however, the client cannot tolerate non-partisan- 
ship even when it is clearly in his interest. There have been cases of quite 
conservative but unfanatical lawyers, accustomed as few engineers are to 
taking account of human stresses and strains, who have lost their jobs as 
labor negotiators because management wanted, not success in the labor 
bargain, but a ritual of expletives against those “damned union bastards.” 
Sometimes businessmen and others dealing with the government have 
been similarly unwilling to accept their lawyers’ matter-of-factness; they 
have wanted to pay, not for success, but for resounding speeches. And 
since they could find members of the bar who would do this for them, they 
were deprived both of their success and of their comfortable assurance 
that they were morally superior to lawyers. Sometimes, as Everett Hughes 
has observed, this problem is handled by symbiotic teams of lawyers, one 
matter-of-fact, the other a ham actor. (We may be in a similar situation 
today with respect to the demands we make on our diplomats—men, of 
course, often trained in the law.) 

It will be interesting to see to what extent the demand for partisanship, 
on the one hand, and the perhaps increasing psychological need for lawyers 
to be liked by their clients on the other, will actually destroy a good deal 
of the lawyer’s usefulness. We must ask, for example, whether it is really 
a good idea to train lawyers in psychology, if the effect of this is to make 
them more sensitive to their clients’ moods and judgments, more “‘other- 
directed,’ or to break down the psychological defenses of the “secret 
society.”’? Perhaps the lawyer, or a certain kind of lawyer, has to be a 
person with a thick skin, not very interested in how other people feel or 
in how he himself feels. To put this another way, if he should become very 


‘ For further discussion of psychological ‘‘other-direction” and its relations to the lawyer’s 
career, see Riesman (with the collaboration of Denney and Glazer), The Lonely Crowd: A 
Study of the Changing American Character, c. 6 (1950). 

7 Cf. Simmel, The Secret and the Secret Society, in The Sociology of Georg Simmel, pt. 4 
(Wolff trans., 1950). 
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much concerned with others’ feelings, might he not become merely a com- 
petitor with another kind of client-caretaker, namely the public relations 
man? While to be sure many public relations men are lawyers, can the 
law schools eventually do as good a job in training this crew as, let us say, 
schools of journalism do? This takes us into difficult questions of com- 
petition among (rather than within) professions. 

Let us move back, in regard to this question, to the interesting observa- 
tions which many of you must have made that most lawyers, and law 
school students, and perhaps law professors too, want to be judges. Now, 
in a way this is curious, since the greater part of law school time is spent in 
debunking and criticizing judges, especially appellate judges, showing 
them to be men who, much like a Hollywood producer, have to “edit” 
the script of a trial record in order to show that they are indeed mighty 
men. It seems to me that this paradox is not so much explained as illu- 
minated by the fact that the heroes of the bar are mostly judges, instead 
of the inventive, but often anonymous, corporate lawyers who developed 
our modern corporate system with such extraordinary zeal and imagina- 
tion—an imagination matched by very few judges. Law school students 
often disapprove of corporate lawyers of this sort; they idolize men of the 
robe whose pronouncements are a matter of record, often eloquent, and 
only occasionally imaginative. Why this narrow galaxy of heroes? Some- 
times the constellation includes no more than Holmes, Brandeis, Cardozo, 
and someone from the Second Circuit. Is this connected with the lawyer’s 
scapegoat role and a desire to climb above it at some point in one’s life— 
a desire remaining unaltered by later experience as a practicing lawyer 
which even increases one’s cynicism about judges and one’s doubts as to 
whether they ordinarily play any creative part comparable to that of the 
practitioner? Is it a symptom of the “Langdell [ivory tower] neurosis” 
that Judge Frank berates in Courts on Trial,’ or is it rather connected 
with the image of the law which led the more idealistic students to go to 
law school in the first place? However that may be, the pull of the robe is 
a tremendously powerful one, as every government official knows who has 
tried to give a congressman’s law partner the ersatz of an I.C.C. post as 
against a district judgeship; and, as Tammany and other city machines 
know, more work can be obtained for a judgeship than for almost any 
other gift in their power.® 

® Op. cit. supra note 4, at 225-44. 


* Itis not surprising that the public at large shares the lawyer’s reverence for the judge. On a 
poll of occupational prestige, United States Supreme Court judges were rated highest; and the 
Supreme Court decision on racial covenants served to overawe a bunch of white Chicago hood- 
lums who had not been impressed by any other form of pro-tolerance propaganda. But what 
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Let us turn now to another group of functions served by lawyers and 
the law, namely the functions of ceremonial and periodic festivity. Those 
social scientists who term the United States a secular culture and bemoan 
the passing of what they call “sacred symbol systems’”’ sometimes fail to 
see that seemingly secular institutions often serve much the same function 
served by shamans or sorcerers in preliterate tribes. For one thing, court 
sittings are seasonal affairs; in most places they are not like a store or 
bank which is open for business all year long. To be sure, this festivity 
function is declining, but we can still see its outlines in such a book as 
James Gould Cozzens’ The Just and the Unjust or the anthropologist 
James West’s Plainville, USA.*° 

Plainville is the pseudonym of an Ozark town as yet relatively un- 
touched by modern mass communications, and the court’s sittings have 
prime value in breaking the monotony of everyday life and linking people 
together in communal affairs. West describes a couple of trials; one in 
which Hobart Proudy was charged with shooting his cousin Mort Proudy 
in the seat of his britches with both barrels and a witness testified that 
Hobart should be let off because “if he had intended to kill Mort, he 
would have, since Hobart won’t shoot a squirrel down out of a tree, any- 
where except in the eye’; another, an adultery suit between the under- 
taker and the garagekeeper over the latter’s wife, kept the atmosphere 
electric for several months. West observes that the law is very ambiva- 
lently regarded in Plainville: it is at once feared and enjoyed, regarded as 
a threat and regarded as a show; this complex of emotions gives the court 
its high position in the ceremonial life. 

If we try, however, to push our problem further and to see just what ele- 
ments lie behind our attitudes towards law, we run into psychological 
questions of great subtlety on which I do not feel that I can shed much 
light. As Reinhold Noyes and other students have pointed out, the rela- 
tions of men to property, to things, is one very important theme; these 
relations, as you all know, come down at bottom to relations among men 
about things, rights im rem being a creation of the social order. Let me 
illustrate this by an experimental psychodrama. (A psychodrama is a 
playlet in which people play roles whose barest outlines are assigned to 
them.) This one was developed by the Veterans’ Administration to test 
candidates for VA jobs in terms of the amount of aggression they possess. 
One of the testers plays the role of a Chinese laundryman who cannot 





is surprising is that the lawyers themselves have this reverence, when they know, for example, 
how little freedom they allow judges in this country to have vis-a-vis the jury and contending 
counsel. 


1° See also Frank, op. cit. supra note 4, at 136-38. 
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speak English. The candidate being tested is told simply that his tuxedo 
has been left at a laundryman’s, that he needs it for a big date at seven 
P.M. and that he will see his tux hanging, fully pressed, behind the coun- 
ter. The following is a typical conversation: 

Candidate: ‘Here is my claim check; there is the suit hanging there.” 
Laundryman: “Don’t speak English. Boss back at 7.” 

. “But I need this before 7. There it is.” 

. “Don’t speak English.” (Sits down behind counter and picks up paper.) 
(Hesitates, moves towards the counter.) 


(Raises newspaper.) 

. (Starts to cross counter.) 

. (Rises, says nothing.) 

. (Gives up and leaves, but in two cases only): “God damn it, give me my 
suit.” (Grabs it and leaves.) 


QrarArArO 


Our own problem here is not so much the question of aggression (though 
this has been of great interest as it bears on law, in the thinking of Mal- 
colm Sharp and other writers) as in the question: what is the counter 
made of? There is no reason to assume that the counter is simply a culture 


barrier between Chinese and Americans. Rather, the counter seems to be 
made of some kind of interpersonal field situation connected with property 
rights and nuances of trespass. In this dance of interpersons, a line is 
drawn between the suit and its owner by some of the same considerations 
which created the relation between owner and tuxedo in the first place. 

At any rate, I am sure I don’t understand all that is involved in this 
experiment; but it may serve to illustrate a further point I would like to 
make, that psychology has as much to gain from studying the operation 
of law as law has to gain from greater appreciation of psychology. This is 
obvious but is perhaps sometimes overlooked by those lawyers and law 
professors who are concerned primarily with expanding their own horizons 
and do not see how much they might teach social scientists in search of 
some of the most important themes of our culture. Having now moved 
over into social science, I find a tendency among some of my new col- 
leagues to overestimate the importance in the social structure of individual 
personality factors. This overestimation might not come so readily if one 
has studied, as lawyers must, the long historical development of an in- 
stitution which has proceeded to some degree in its own luxuriant growth 
without becoming entirely the product of the personalities of those who 
fill its roles and perform its duties at any given historical period.” 


1 Cf. Riesman, Tensions, Optimism, and the Social Scientist, 13 Psychiatry 518-22 (1950). 











38 THE UNIVERSITY OF CHICAGO LAW REVIEW [Vol. 19 


Perhaps I can indicate what I am trying to get at by drawing on my 
observations when I served a term in the Appeals Bureau of the New 
York District Attorney’s office. What struck me there was the fantas- 
tically non-utilitarian character of the briefs we wrote. My boss, Stanley 
Fuld, was a law review trained man who felt that no case was too humble 
to be loaded with all the erudition and art of brief-writing the whole 
office could muster. There were open and shut gambling cases, for exam- 
ple, (this was Mr. Hogan’s particular crusade in those days) where our 
brief would draw, not only on Hawaii and the law reviews, but even on 
New Zealand reports and perhaps something from the French Court of 
Cassation! Now, who was the audience for this display of professional 
activity? It was not a make-work ritual in the sense of James Caesar 
Petrillo, not only because we were all high-minded men but because we 
were in fact short-handed and were actually more likely to lose men and 
even funds than to gain them by these tactics. Our tactics were certainly 
not appreciated by the trial lawyers who ridiculed us as some kind of 
fanatical brain-trust, pointed out, as we well knew, that we won 98 per 
cent of our appeals anyway and that most of the judges didn’t, or per- 
haps couldn’t, read briefs. Nor did we endear ourselves to defense counsel, 
often barely literate and often much too impecunious for such displays of 
irrelevant learning. Nor did our briefs come to the attention of members 
of prominent downtown firms, who might appreciate our standards and 
hire our people, for such members enter the criminal courts only, so to 
speak, by proxy. 

Thus, after eliminating all rational explanations for our activity, I con- 
cluded that we deal here again with some sort of secularized religious 
activity by which the members of the Appeals Bureau exploited a long 
tradition of legal learning in order to lend meaning to their daily lives. On 
the face of it, these lawyers were worldly men, or at least worldly-wise; in 
their unconscious, motives of an unworldly sort operated which they 
would have done their best to deny. Perhaps something of what Veblen 
called ‘the instinct of workmanship” was at work here—some desire to do 
a good job in some transcendental sense. These non-utilitarian elabora- 
tions go on in the law (I don’t consider our office unique, though it may 
have been extreme) not in search of justice, but in search, as the quotation 
from Llewellyn and Hoebel’s book would imply, of something which tran- 
scends even justice, some kind of quest, some kind of “art for art’s sake.”’ 
Indeed, I am fairly sure that something of the same sort happens in all 
professions, but the lawyer is perhaps less able than others to conceal his 
intellectual orgies! They are often a matter of record, or they exist in filing 
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cabinets. The lawyer’s sense of relevance, often greater, I have suggested, 
than that of other people, must constantly struggle with his desire to use 
his very rationality for ends he cannot admit to himself. And this in turn 
may link up with the ambivalent role of the lawyer in our society, who 
stands at once for reason and for an excess of it. 

An attempt, then, to write the many-volumed Cheyenne Way which 
we would like to have for our own society operates with the great advan- 
tage of the relative visibility and recorded quality of many legal actions. 
But in one way this is a disadvantage, or has been so far. For the psycholo- 
gist who wishes to understand the role of lawyers and the law has to tres- 
pass across the Chinaman’s counter, if he wants to get beyond both these 
generalizations about the unreasonableness of the law and these peripheral 
touchings at the most obvious points of criminal justice and trial psychol- 
ogy. He needs to wade into the lawbooks themselves, and into law files, 
as well as to observe, as James West did, the ceremonial and festive func- 
tions of Ozark court sessions. He has to sit in on sessions between lawyer 
and client, especially lawyer and corporate or governmental client, to see 
if he can observe ways of thinking that are peculiarly legal. Maybe he will 
have to make distinctions not only between various kinds of law practice, 
but between various groups of law school graduates. It is hard to imagine 
graduates of some schools, for instance, carrying to the courts at their 
client’s expense as a real crusade an effort to prove Williston right as 
against Corbin, or vice versa, as I am told some Harvard and Yale gradu- 
ates in big New York firms have done. At the same time, the law teacher 
may discover that the first and easiest place to observe these tendencies 
of the American legal mind in the making is in the classroom, on the law 
review, and in the social life and the myths of the law students. Certainly 
a good place to begin any serious investigation of the kind of problem I 
have outlined here is to follow the development of the law student who 
enters law school already possessing a kind of legal culture and personal- 
ity, and to see what happens as he goes through the rites of legal educa- 
tion. 

Let me turn for an illustration of this last point to a few remarks about 
that most remarkable institution of the law school world, the law review. 
So far as I know, there is nothing in any other professional group which 
remotely resembles this guild of students who, working even harder than 
their fellows, manage to cooperate sufficiently to meet the chronic emer- 
gency of a periodical. Indeed, this cooperation often develops an island 
of teamwork in a sea of ruthless rivalry. Law review students frequently 
have a note-taking agreement, so not all have to attend class; and in other 
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ways they are likely to cover for each other in dealing with the obstacles 
to their review work, and often enough to their education, that the curricu- 
lum offers. 

To be sure, the major law reviews have a rather amiable rivalry inter 
sese, as the boards of editors on the older reviews have a rather amiable 
rivalry with the records set up by earlier and deceased boards of editors. 
But there is little that is factitious about this school spirit; it is not whipped 
up by coaches (though here and there faculty advisors, public-relations 
conscious, may play this role) or by cheer leaders, but is self-perpetuating. 
The resulting standards often become so high that the contributed articles 
by law teachers and practitioners are markedly inferior to the student 
work both in learning and in style and, in fact, often have to be rewritten 
by the brashly serious-minded student editors.* As democracy based on 
ability to do something (rather than that spurious democracy which is 
based on ability to be a right kind of guy) is strongest in the high schools 
and colleges in the field of sports, so in the professional world it appears 
strongest in the competitive-cooperative teamwork of the law reviews. 

For it is a notable feature of this teamwork that it is based on imper- 
sonal and objective criteria in the sense that it ignores social class and 
ethnic lines and, beyond these, “personality” above a bare minimum. In 
many law schools, election is not really election, for it is based on grades 
alone; in others, it is based on performance, judged almost as impersonally 
as the grades themselves are judged by the scrupulous fairness of the 
faculty. (It is perhaps no accident that one or two law schools, as at Yale 
and Chicago, contain some of the most fervent devotees of Henry Simons’ 
utopian vision of a free, impersonal, unmonopolistic economy ; law reviews 
are the very model of such an economy, a model which it would be hard 
to duplicate elsewhere in the society.) I think that studies might reveal 
that, not only cooptation to the law review, but the election of officers 
thereupon, is heavily influenced by an ideology of impersonal, objective 
performance in which “merely” social and ethnic considerations are not 
only frowned upon but actually eliminated, so far as may be. Jews, for 
example, appear heavily represented in the upper mastheads of all the 
major law reviews. (They do on college papers, too, but that involves 
other issues of motivation and selection.) A great camaraderie, sometimes 
of a kidding and sometimes of a tacit sort, appears to develop on the 
reviews between the Jewish and the non-Jewish members. In what is left 
of their time away from school and books, sociability is often a duplica- 

* Amen. [Ed.] 
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tion of the law review cliques themselves, these being based more on in- 
terest and congeniality than on fraternity-type considerations. 

I do not doubt that members of law review staffs are pretty fully aware 
of how widely their mores diverge from those of the wider world, whether 
collegiate or business and professional, nor do I doubt that these ‘‘out- 
side” considerations are sometimes brought inside, but when this happens 
they are felt as scandalous. The divergence from medical schools in this 
respect is obvious and striking. Medical school students do not edit jour- 
nals in which, as not infrequently happens in the law reviews, students edit 
or even reject the work of their teachers. Already in the first year of medi- 
cal school, the student has entered into a network of personal ties which 
will be decisive for his professional fate; he is judged, and judges himself, 
by his “personality” and connections quite as much as by his more intel- 
lectual qualities. ‘“‘Personality’’ and connections, of course, have helped 
get him to medical school in the first place, whereas law school admission, 
like law school life, is almost devoid of these tariffs. (The mathematical 
formula by which Harvard Law School selects its entrants is only an ex- 
treme illustration of this pattern.) The medical school student attends a 
“clinical” school in the very real sense that the values which dominate 
the school also dominate later medical practice, though perhaps in a some- 
what muted form. Medical school students, no matter how service-oriented 
on entrance, soon learn that they live in a patronage network whose un- 
spoken rules will govern internships and the whole complex ladder of 
medical practice today. A Catholic Italian boy will have to decide, for 
example, whether he dare play in the big-Protestant league, because one 
of his teachers has taken a shine to him, or whether he should take the 
safer course of playing in the Catholic minor league; if he misses his bet, 
he may easily fall between two stools.” In sum, the medical schools are 
“true to life’ or clinical in a sense which the law schools are not; their 
pattern of social relations puts very little pressure on the medical com- 
munity at large precisely because the students are in effect socialized as 
interns from the very beginning. To be sure, with respect to such issues as 
“socialized medicine,’ the medical schools controlled by full-time men 
may put some pressure on their students for progressive attitudes which 
are anathema to the medical associations, and at these same schools there 
is probably somewhat more impersonality than in most forms of medical 
practice. But on the whole, medical students do not need to face much re- 
orientation of values when they leave medical school; their problem is 


2 Hall, Informal Organization of Medical Practice, 12 Can. J. Econ. & Pol. Sci. 30 (1946); 
also, by the same author, The Stages of a Medical Career, 53 Am. J. Soc. 327 (1948). 
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rather whether they can face treating patients without the full package 
of big-hospital facilities. 

By contrast with this, the member of a law review staff who goes into 
practice suddenly confronts many of the class and ethnic barriers that his 
own team experience had lowered. He may enter a big non-Jewish or a big 
Jewish office, all of whose partners are themselves law review trained men, 
but all of whom are willy-nilly engaged in segregated practice. In the gov- 
ernment, offices are unsegregated, which, however, often means largely 
ethnic in composition. And what is true of race is also true of sex; many 
large offices do not accept women as associates, though the men who run 
them may have worked closely with women in their law review days. 

Nevertheless, the capitulation of the law review graduate to “life” is 
seldom complete. If he takes sex and race into account, he takes social 
class and religion into account much less than is the case in many other 
professions (e.g., architecture). It is partly this that permits the law to 
remain one of the careers open to talent, so that a railroad conductor’s 
son from Cedar Falls whose college political science teacher has encour- 
aged him to take a crack at the Harvard Law School may end up as head 
of a big manufacturing or utility company, or a government agency, when 
he would never, without connections, have made the grade within the 
particular company or agency hierarchy. The career of the West Vir- 
ginian, John W. Davis, is an excellent instance. 

Furthermore, it may well be that a comparison of legal with medical 
practice would show that the former has been influenced, in its recent 
limited inroads on the barriers of race and sex, by the law school and par- 
ticularly its law review ethos, as well as by the more generalized FEPC 
type of pressure. Certainly when, in the Christmas holidays before gradua- 
tion, law students looking for jobs are confronted with the ethnic “facts 
of life,” they return to their law review jobs with some uneasiness, and 
they may welcome bar association and other activities in which the old 
law review camaraderies are to some extent restored. This may be one 
source of the fact that Italians, Jews, and women seem of late years to 
have been finding jobs in the big offices, though these are understandably 
reluctant to duplicate in their own makeup the ethnic composition, often 
so heavily Jewish, of the law reviews from which they draw recruits. 

If I am right in these suggestions, the law attracts people who can stand 
a certain amount of impersonality and who are trained to be objective, 
in the sense of being relevant and orderly. The very “ivory-towerism’’ for 
which the law schools are often attacked allows them to emphasize tech- 
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niques which are relatively unclinical. The law student, and especially the 
law review student, does not encounter clients and is therefore not likely 
to be judged for what we might call his “briefcase manner.”** The whole 
drift of the law is, in this sense, democratic, competitive, and impersonal. 
The law reviews put pressure on the profession, and the profession in turn 
puts pressure on the society. 

Let it not be assumed that I am convinced this pressure is a good thing. 
Its concomitant is the rather scarifying emphasis on grades which is 
characteristic of law schools, for if the law review is a stepping stone to 
a high position, the stakes are more than a penny a point of average. Nor 
can we sensibly be too self-righteous about the more nepotistic atmosphere 
of the medical school, unless we would just as soon be attended when sick 
by Mr. Economic Man; indeed, the medical schools may conceivably be 
criticized as not snobbish enough but as simply typifying petty-bourgeois 
petty prejudice. A whole society run on the principles of the law review, 
in which everyone read Consumer’s Reports in choosing services as well 
as commodities, while it would appeal to Myrdal and other radical demo- 
crats, might be a somewhat uncomfortable place, with none of the homi- 
ness provided by mild degrees of segregation and corruption. But a whole 
society run on the principles of the medical profession would, if anything, 
be even more intolerable, with guild controls dictating all choices. The ten- 
sions between these two systems of value and their two historic roots is 
characteristic of our modern industrial society. 

The law review, then, would seem to present a kind of paradigm of im- 
personality combined with teamwork, to be studied in its own terms and 
also as a yardstick for the legal profession and, by contrast, other profes- 

*3 In considering the social and psychological consequences of professional education, it is 
at least as important to examine what has not been learned as to see what has been taught in 
the three years at school. The removal of apprentice lawyers from law offices during those 
years may be more significant than the items of instruction which have been substituted. This 
may sound strange, but we can see the problem clearly in an analogous case. As we know, in- 
dustry turns increasingly to college-trained foremen, rather than promoting from the ranks, 
while at the same time proclaiming that the college-bred trainee might as well get a general 
education in college since he’ll have to learn his technology and know-how in the factory any- 
how. It would seem that college serves primarily to keep him for four years from learning the 
(often outmoded) ways of doing things he would learn if he were in the factory; when he starts 
fresh he can learn newer techniques developed in the meantime, and will be less disposed to 
sabotage them since all are equally strange. And perhaps the need to learn fast, to justify his 
college training and status, will lead him to short-cuts—certainly true of the greenhorn LLB 
who must acquire savvy fast. But the savvy acquired fast will be different—more rational— 
than the savvy acquired “‘the hard (clinical or ‘real-life’) way.” Since coming to these conclu- 


sions, I regret the fact that law students do not have a better time during the three years when 
they are spared the mislearnings of practice. 
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sions as well. Investigators would have to go on to see what the pace-setter 
is among the law reviews in these respects, and the degree to which dif- 
ferent reviews represent, exaggerate, or modify the attitudes of their own 
law school communities. Is it only at the ‘‘national’”’ law schools, for in- 
stance, where there is little parochialism in the topics treated by student 
editors, that there is little parochialism in the choice of editors? We should 
expect some subtle interplays between the interpretations of what is 
“law’’ at a given institution and the pattern of social relations for which 
the law review stands. But only careful observation can discover what the 
interplays are in each case, and what generalizations may be safely made 
about “the’’ law review and “the”’ school. 
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COMMENTS 


POSTMARITAL SETTLEMENTS AND THE GIFT TAX 


The estate tax is designed to reach the net worth of an individual at death. 
In determining net worth, deductions are allowed for claims arising out of an 
exchange which, if carried through during the decedent’s life, would not have 
depleted his estate. Thus, claims based on business transactions are deductible, 
since an even exchange may be presumed. In contrast, the father who gives his 
son $1,000 in return for the son’s promise to abstain from smoking, enters into 
a transaction which depletes his estate without any corresponding monetary 
return. 

In the gift tax, the net worth concept assumes the form of this depletion 
theory. Making a gift appears comparable to satisfying a claim for which the 
estate tax would allow no deduction. However, it is not feasible to condition 
gift tax liability solely on the basis of depletion. While it is true that where 
there is no depletion there can be no gift, it is not always true that where there 
is depletion, there must be a gift. This is exemplified by at least two types of 
situations. First, an individual makes expenditures on himself and his family in 
order to maintain a certain standard of living. Expenditures of this nature may 
be termed ‘‘consumption.” Second, an individual makes disbursements which 
are imposed on him as a result of his day-to-day contact with other members of 
society. These disbursements include those arising from taxes, thefts and tort 
judgments, and may be termed “societal expenses.” 

Each of these situations results in a depletion; yet, in neither would it be 
claimed that a gift has been made. Thus, since it must be determined in which 
area a particular disbursement lies, the classification of transactions, or trans- 
fers, is of central importance in the gift tax. In comparison, the estate tax is not 
concerned with whether property comprising the estate is transferred by will, 
intestacy, claims of inheritance rights, or as the result of a will contest. This dif- 
ference in approach and the difficulties inherent in classifying transfers are im- 
plicit in the development of the estate and gift taxes. 

The estate tax of 1916 allowed the deduction from the gross estate of bona 
fide claims contracted for a “fair consideration in money or money’s worth.” 
Claims based on dower and other marital property rights were specifically 
declared not deductible by the 1918 act.? This provision is consistent with the 
theory of the estate tax, since dower is only a method by which property is 
transferred at death. However, the courts held that an agreement in which the 


* Revenue Act of 1916, at § 202(b), 39 Stat. 777, 778 (1916). 


* Revenue Act of 1918, at § 402(b), 40 Stat. 1097 (1918). This provision was inserted for 
the purpose of clarifying existing law. H.R. Rep. No. 767, 65th Cong. ad Sess. 21 (1918). 
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wife relinquished her marital property rights in return for a specified share of her 
husband’s estate at his death, was supported by “fair consideration.” Thus, 
contrary to legislative intent, the courts made it possible for spouses to trans- 
form dower into a deductible claim and, in effect, to remove it from the hus- 
band’s estate. 

In order to nullify this judicial interpretation, the 1926 act replaced “fair 
consideration” with the phrase “adequate and full consideration.”* This was 
made specific by the Revenue Act of 1932, which provided that relinquishment 
of marital property rights was not “‘adequate and full consideration.”’5 Further, 
the requirement of “adequate and full consideration” was limited to claims 
founded on a “promise or agreement,’ in order to make it clear that “liabilities 
imposed by law or arising out of torts’? were deductible. Implicit in this pro- 
vision was a legislative recognition of the nature of ‘‘societal expenses.” 

Also in 1932, Congress enacted the present comprehensive gift tax. The 
statute is couched in terms of depletion theory, and provides that “where 
property is transferred for less than an adequate and full consideration in 
money or money’s worth,” the excess in money value, ‘‘shall . . . be deemed a 
gift.”*® Consistent with this theory, the Treasury, in 1936, issued a Regulation 
which exempted from the gift tax transfers made “‘in the ordinary course of 
business.”’”® These were defined as bona fide transactions, “‘at arm’s length, and 
free from donative intent.’”* 

The Supreme Court was faced with the task of interpreting these provisions 
in the companion cases of Commissioner ». Wemyss“ and Merrill v. Fahs,” each 
involving the gift tax liability of transfers pursuant to a premarital property 
settlement. In the Wemyss case, the taxpayer had made transfers to his prospec- 
tive wife in consideration of her promise of marriage and to compensate her for 
the loss of trust income granted to her by a prior husband. The Court declared 
that Congress had chosen not to condition gift tax liability on so elusive a con- 

3 McCaughn v. Carver, 19 F. 2d 126 (C.A. 3d, 1927); Ferguson v. Dickson, 300 Fed. 961 
(C.A. 3d, 1924); Stubblefield v. United States, 6 F. Supp. 440 (Ct. Cl., 1934). 


4 Revenue Act of 1926, at § 303(a)(1), 44 Stat. 72 (1926). See Taft v. Comm’r, 304 U.S. 
351, 356 (1938). 

5 Revenue Act of 1932, at § 804, 47 Stat. 280 (1932), now Int. Rev. Code § 812(b), 26 
U.S.C.A. § 812(b) (1948); see H.R. Rep. No. 708, 72d Cong. 1st Sess. 47 (1932); Sen. Rep. 
No. 665, 72d Cong. 1st Sess. 50 (1932). 

* Revenue Act of 1932, at § 805, 47 Stat. 280 (1932), now Int. Rev. Code § 812(b), 26 
U.S.C.A. § 812(b) (1948). 


7 H.R. Rep. No. 708, 72d Cong. rst Sess. 48 (1932); Sen. Rep. No. 665, 72d Cong., rst Sess. 
51 (1932). It should be noted that dower is not a liability imposed by law, but only a method 
of transfer imposed by law. 


§ Revenue Act of 1932, at § 503, 47 Stat. 247 (1932), now Int. Rev. Code § 1002, 26 U.S.C.A. 
§ 1002 (1948). 

9 Treas. Reg. 79, Art. 8 (1936), now Treas. Reg. 108, § 86.8 (1943). 

*° Thid. 

™ 324 U.S. 303 (1945). ™ 324 U.S. 308 (1945). 
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cept as donative intent.’ Rather, it had devised the more objective standard of 
taxing, in a non-business transaction, the excess in money value of the transfer 
over the money value of the consideration. The Court argued that the purpose 
of this definition of gift was to “reach those transfers which are withdrawn 
from the donor’s estate,”*4 and thus that the test of “adequate and full con- 
sideration” must be financial benefit to the transferor and not merely detriment 
to the transferee. Therefore, since marriage is a consideration not reducible to a 
money value,’ and the prospective wife’s relinquishment of trust income was 
merely detriment to the transferee, the Court held that the Wemyss transfers 
were taxable gifts. 

In the Fahs case, the taxpayer had made transfers to his prospective wife in 
consideration of her relinquishment of marital property rights. The majority 
bypassed the taxpayer’s contention that this relinquishment was a consideration 
reducible to money value and of financial benefit to him."* It argued that the 
estate and gift taxes were to be construed together,’’ and since relinquishment 
of marital property rights is not “adequate and full consideration” for purposes 
of the estate tax, neither is it for purposes of the gift tax. Finally, having found 
that the Fahs, like the Wemyss, transfers were not made “‘in the ordinary course 
of business,””** the Court held them to be taxable gifts. 

The Fahs and Wemyss decisions expressly adopted a depletion theory as the 
basis of gift tax liability. It should be noted that the transactions before the 
Court were not complicated by elements of “consumption” or “societal” ex- 
penses. Once the Court had rejected the test of donative intent, it was faced 
with only a depletion problem. 

3 The Court of Appeals for the Second Circuit had declared: “A donative intent followed 
by a donative act is essential to constitute a gift; and no strained and artificial construction of 
a supplementary statute should be indulged to tax as a gift a transfer actually lacking dona- 
tive intent.”” Wemyss v. Comm’r, 144 F. 2d 78, 82 (C.A. 2d, 1944). 

4 Commissioner v. Wemyss, 324 U.S. 303, 307 (1945). 

*8 The Supreme Court declared that Treas. Reg. 79, Art. 8 (1936), now Treas. Reg. 108, 
§ 86.8 (1943), correctly interpreted § 503 (now Int. Rev. Code § 1002) of the gift tax. The 
Regulation reads: “A consideration not reducible to a money value, as love and affection, 


promise of marriage, etc., is to be wholly disregarded, and the entire value of the property 
transferred constitutes the amount of the gift.” 


6 Reed, J., dissenting, stated: “Through the tables of mortality, the value of a survivor’s 
right in a fixed sum receivable at the death of a second party may be adequately calculated. 
. . . The trial court thus found the present value of the release of the taxpayer’s estate from the 
wife’s survivorship rights largely exceeded the amount paid by the taxpayer. . . .” 324 U.S. 
308, 314 (1945). 

17 Following Estate of Sanford v. Comm’r, 308 U.S. 39 (1939). 


*® The Court brushed this contention aside summarily and declared: “To find that the 
transaction was ‘made in the ordinary course of business’ is to attribute to the Treasury a 
strange use of English.” 324 U.S. 308, 313 n. 1 (1945). To be contrasted with this is the state- 
ment made by Judge Disney of the Tax Court, dissenting in Taurog v Comm’r, 11 T.C. 1016, 
1025-26 (1948): “Though . . . sweethearts may, romantically speaking, be thought not to 
deal ‘at arm’s length,’ in any realistic business sense the transfers between them in the 
Wemyss and Merrill 0. Faks cases were . . . precisely the antithesis of gifts in the ordinary 
sense. . . . Sweethearts wishing to make gifts do not coldly require quid pro quo... .” 
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Previous to the Supreme Court’s decisions in the Faks and Wemyss cases, the 
Tax Court had held, in Jones v. Comm’r,"® that transfers pursuant to a pre- 
divorce settlement were not taxable gifts, on the grounds that they were made 
in satisfaction of the wife’s right to support. The court argued that since the 
parties had dealt at arm’s length, without donative intent, it would be presumed 
that the sum agreed upon reflected the actual value of these support rights, and 
thus that the transfers were founded on “adequate and full consideration.” 

Since, by law, the husband is obligated to support his wife, spouses may be 
considered a consuming unit. Expenditures of this nature, made by the husband 
during coverture, fall in the class of “consumption expenses” rather than in 
the class of gifts. Consequently, the transfer of a lump sum in satisfaction of the 
wife’s right to support, pursuant to a postmarital agreement, should not be 
considered a gift, since it represents the present value of a “consumption 
expense.” 

In cases involving pre-divorce agreements which followed the Fehks and 
Wemyss decisions, the Tax Court accepted the Supreme Court’s position that 
it is not necessary to find donative intent in order to impose the gift tax. How- 
ever, the court went on to argue that where it was apparent, in a divorce situa- 
tion, that the parties had not acted with such intent, there could not be a tax- 
able gift. 

The Treasury then issued E.T. 19.% This Regulation accepted the Tax 
Court’s position as to support rights, but stated that relinquishment of marital 
property rights was not to be considered the “adequate and full consideration” 
necessary to exempt a transfer from the gift tax. The Tax Court repudiated this 
distinction and refused to follow the ruling.” 

Another analysis of the divorce situation was developed in the 1947 case of 
Commissioner v. Converse.” The divorce court had rejected the separation agree- 
ment made by the parties, and decreed instead a vastly different lump sum set- 
tlement. The Tax Court reiterated its argument that postmarital settlements 
were arm’s length transactions, and held that the Converse transfers were not 
taxable gifts.74 The Court of Appeals for the Second Circuit affirmed the Tax 
Court’s decision, but on decidedly different grounds.** The appellate court 
pointed out that this settlement had been litigated in the divorce action, and 
that the court had decreed a settlement differing from that made by the parties. 


% 1 T.C. 1207 (1943). 

»° Converse v. Comm’r, 5 T.C. 1014 (1945); Mitchell v. Comm’r, 6 T.C. 159 (1946). 

* 1946-2 Cum. Bull. 166. 

™ McClean v. Comm’r, 11 T.C. 543 (1948); Taurog v. Comm’r, 11 T.C. 1016 (1948); Har- 
ding v. Comm’r, 11 T.C. 1051 (1948). 

%3 163 F. 2d 131 (C.A. 2d, 1947). 

*4 Converse v. Comm’r, 5 T.C. 1014 (1945). 

*s The appellate court declared: “We find no occasion to attempt to resolve the dispute in 
[the Tax Court] as to any distinction between antenuptial and postnuptial agreements. . . .” 
163 F. ad 131, 133 (C.A. ad, 1947). 
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It therefore held that the Converse transfers were not taxable, since they were 
effectuated by the court’s decree rather than by the agreement of the parties. 
Payments pursuant to divorce decrees were thus included in the class of “‘so- 
cietal expenses.” 

In late 1950, the problem of imposing the gift tax on transfers pursuant to 
divorce agreements finally reached the Supreme Court, in the case of Harris ». 
Comm’r.* The taxpayer and her husband had entered into a property settle- 
ment, the execution of which was conditioned upon a decree of absolute divorce 
between the parties in their then pending Nevada action. By the terms of this 
settlement, each spouse agreed to transfer to the other property of substantial 
value, and to release completely the property of the other from all claims arising 
out of their marriage. Although the parties provided that their agreement 
should be submitted to the divorce court for its approval, they made the further 
proviso, which the divorce court specifically adopted, that the covenants in their 
agreement should survive any decree of divorce which might be entered. The 
value of the property transferred to the husband exceeded that received by the 
wife by more than $100,000, which amount the Commissioner attempted to tax 
as a gift. 

It is not surprising that the Court split five to four, since each of three di- 
vergent lines of precedent was applicable to the Harris situation: 1) the deple- 
tion rationale of the Fahs and Wemyss cases; 2) the business transaction analogy 
of the Tax Court; 3) the “societal expense” theory of the Converse decision. 

The majority opinion accepted the theory of the Converse case. It contended 
that the decree of the divorce court is not a “promise or agreement.” Therefore, 
since the requirement of “adequate and full consideration” is limited to trans- 
fers effectuated by a “promise or agreement,” the majority held that the Harris 
transfers fell outside the scope of gift tax liability. The Court bolstered this 
position with an argument like that previously advanced by the Tax Court. 
It declared that divorce is like the dissolution of a partnership, and since the un- 
scrambling of such business interests would be tax exempt as a transaction “‘in 
the ordinary course of business,” “(no reason is apparent why husband and 
wife should be under a heavier handicap, absent a statute which brings all 
marital property settlements under the gift tax.’”7 

Speaking for the minority, Justice Frankfurter, who had written the Fahs and 
Wemyss opinions, declared that the Harris settlement was no more a business 
transaction than the premarital agreements taxed in those cases. He further 
contended that, since the parties had stipulated that the covenants in their 
agreement should survive the divorce decree, these transfers were founded on a 
“promise or agreement” rather than on a court decree.”* Finally, Justice Frank- 

% 340 U.S. 106 (1950). *17 Tbid., at 109. 

*8“One of the transfers required by the agreement ... was not incorporated into the 
divorce decree and therefore is presumably enforceable only under the contract. If enforce- 
ability under the decree is the criterion, a gift tax is due to the extent this indebtedness is re- 
flected in the amount determined by the Commissioner to represent the value attributable 
to release of marital rights.” Ibid., at 188 n. 3. Consult text, infra, at note 29. 
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furter argued that the Harris transfers, like those in the Faks and Wemyss 
cases, depleted the estate of the transferor, and should be subject to the gift 
tax. 
The Harris case by no means solves all the gift tax problems*® which confront 
a lawyer when he arranges a divorce settlement. Unanswered is the question of 
whether it is sufficient merely to incorporate the agreement in the decree. It 
would appear, from the Tax Court’s interpretation of the Harris case in Mc- 
Murtry v. Comm’r,° that this in itself will not suffice. Rather, execution of the 
agreement must be expressly conditioned upon entry of the decree. 

In addition, the Harris case gives no indication as to whether any settlement 
between the parties which is conditioned upon and incorporated in a divorce 
decree will be exempted from the gift tax. In some jurisdictions the divorce 
courts are not empowered to compel a settlement of marital property rights be- 
tween the parties. The Illinois courts, for example, are limited to a decree of 
support rights; they “may make such order touching the alimony and mainte- 
nance of the wife or husband, the care, custody and support of the children, or 
any of them as, from the circumstances of the parties and the nature of the case, 
shall be fit, reasonable and just.’’** This does not prevent the court from in- 
corporating in its decree a settlement made by the parties greater than it could 
legally compel. The Commissioner might well maintain that the difference is a 
taxable gift. Hooker v. Comm’r® offers support to this position. In this case, 
the divorce court incorporated in its decree, a separation agreement which in 
part provided for support of the taxpayer’s minor children. In holding that the 
difference between the amount decreed and the value of these support rights 
was a taxable gift, the Tax Court argued that “[a] divorce court would certainly 
not prevent a father from making greater provision for his minor children than 
the minimum required by law or more than the court could require.” The Tax 

9 The Harris situation involves a number of income tax problems. The decision encourages 
lump sum divorce settlements, since a husband may transfer property free from the gift tax 
(upon complying with certain conditions), and his wife may receive it free from the income tax. 
Gould v. Gould, 245 U.S. 151 (1917). 

Should the Commissioner attempt to tax as income to the husband the property which he 
received in the Harris settlement, the husband might claim (1) that he received it in lieu of 
curtesy, which is exempt from the income tax, Int. Rev. Code § 22(b)(3), 26 U.S.C.A. §22(b)(3) 
(1949), or (2) that even though this transfer was not a gift within the gift tax definition, it was 
one for purposes of the income tax, and thus not income taxable to him. Ibid. 

In Farid-Es-Sultaneh v. Comm’r, 160 F. 2d 812 (C.A. 2d, 1947), it was held that the gift 
and income taxes were not to be construed together, and therefore, that the definition of gift 
was not the same for both taxes. However, under this decision, the gift tax definition is broader. 
In the Fahs case it was held that that transfers pursuant to an antenuptial settlement, in con- 
sideration of the relinquishment of marital rights in the transferor’s property, was a taxable 
gift. The Sultaneh opinion declared that such relinquishment, though not “adequate and full 
consideration” for the gift tax, was “fair consideration” for purposes of the income tax. Thus, in 
the Harris situation, the husband may have received a taxable gain if the value of his relin- 
quishment was less than the difference between the market value of the property transferred to 
him, and his basis for the property transferred in return. 

3° 2 CCH Fed. Est. & Gift Tax Rep. ¢ 18,056 (T.C., 1951). 

3 Til. Rev. Stat. (1949) c. 40, § 19. 


3 10 T.C. 388 (1948). 33 Thid., at 392. 
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Court further declared that it would not presume that Congress “intended to 
pass a law which could be circumvented by the clever process of entering into 
an agreement to make a transfer, supported by an inadequate money considera- 
tion, and then making a transfer to satisfy a judgment on the agreement.’’4 

In essence, this approach requires that a court look behind the decree in order 
to determine whether a taxable gift has been made. This was the view taken by 
the Court of Appeals for the Seventh Circuit in Markwell’s Estate v. Comm’r,3s 
when it held that a claim founded on inadequate money consideration was not 
deductible from the gross estate, even though it had been reduced to a judg- 
ment. 

However, if a court must look behind the decree, further complications arise. 
First, the incidence of the gift tax would be made largely dependent on local 
law. This, in turn, would offer spouses additional incentive to seek divorce in 
the most favorable forum. Second, this approach necessarily involves a deter- 
mination of what is meant by the “power” of a divorce court. Does the word 
“power” refer to that which a court may, by statute, formally compel, or does it 
refer to that which a court can effectively enforce? For example, a divorce 
court may incorporate in its decree a settlement made by a defaulting defend- 
ant, over whom the court has no jurisdiction in personam. In all probability, 
settling this jurisdictional problem would necessitate a further decision by the 
Supreme Court. 

Another interpretation of the Harris decision is possible. In view of com- 
plexities involved in transfers incident to divorce, it may well be that the 
Supreme Court intended to exempt from the gift tax all such transfers settling 
the rights between the parties, when made under the aegis of a divorce decree. 
On the other hand, the Harris decision, by implicitly rejecting E.T. 19,°* dis- 
carded a theory which offers a satisfactory solution to the problem of taxing 
postmarital property settlements. Following the Treasury regulation would re- 
sult in a consistent treatment of dower interests, whether transferred previous 
to marriage, incident to divorce or at death.’ 

At any rate, in order to circumvent the problems of the divorce situation, 
legislative intervention appears necessary. Either the theory of E.T. 19 must be 
incorporated in the gift tax, or divorce must be treated as an anomalous situa- 
tion with rules of its own. 


34 Thid. 
3 112 F. 2d 253 (C.A. 7th, 1940). 


3 Since the transfer sought to be taxed in the Harris case passed to the husband from the 
wife, who was under no obligation to support him, the problems involved in the distinction 
made by the Treasury Regulation between support and marital property rights was not before 
the Court. See Frankfurter, J., dissenting, 340 U.S. 106, 110 n. 1 (1950). 


37In a divorce situation the wife may refuse to accept the sum offered to her in lieu of 
dower, and instead elect to receive her statutory share at her husband’s death. Since, in the 
latter situation, this dower interest would be taxed, it is arguable that a transfer of such in- 
terests pursuant to a divorce agreement should also be taxed. 
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SUSPENSION OF LANDLORD AND TENANT RULES 
DURING HOUSING SHORTAGE 

In a recent New York case, Johnson v. Pemberion,' plaintiff landlord sued to 
recover possession of an apartment on which the payment of rent was four 
months in arrears. It appeared that, although a fire had rendered the apart- 
ment virtually uninhabitable, the tenant, unable to find other quarters because 
of the housing shortage, was forced to remain and shift for himself as best he 
could. Under the law of New York? the tenant has the option, when his apart- 
ment has been extensively damaged, either to quit and surrender the premises, 
thereby terminating his duty to pay rent, or to remain in possession. However, 
so long as he retains possession, he may not escape the duty to pay his rent in 
full. Judge Quinn of the Municipal Court of New York City decided that under 
federal rent laws and regulations’ any decrease in essential services provided 
by the landlord automatically lowers the amount of rent which he may demand 
and receive. Thus, the plaintiff could recover only such an amount as the Hous- 
ing Expeditor might determine to have been the maximum rent, based upon the 
decreased living space and services.‘ 

The effect of the decision is to suspend the operation of New York Real 
Property Law in regard to the defense of ‘‘constructive eviction’ when that 
law is in conflict with emergency rent laws and regulations.’ The opinion, more- 
over, evidences the disposition of the judge to treat at least some of the tradi- 
tional rules of landlord and tenant as too harsh to be enforced in times of a 
housing shortage so severe as to amount to a public emergency.° 

This view is also shared by other courts. It was stated, for example, in Park 
East Land Corp. v. Finkelstein,’ 


whether or no strict adherence to technical concepts of landlord and tenant law would 
have justified eviction under ordinary conditions in ordinary times, need not detain 
or concern us. ...[I]}n the housing field at least, these are not ordinary times... . 


* 197 N.Y. Misc. 739, 97 N.Y.S. 2d 153 (N.Y. Munic. Ct., 1950). 

* N.Y. Real Prop. Law § 223, enacting what was formerly the common-law rule. Smith v. 
Kerr, 108 N.Y. 31, 15 N.E. 70 (1888); Plymouth Estate, Inc. v. Keery, 190 N.Y. Misc. 819, 
76 N.Y.S. 2d 89 (1947). But cf. Majen Realty Corp. v. Glotzer, 61 N.Y.S. 2d 195 (N.Y. 
Munic. Ct., 1946). See note 26 infra. 

3 Housing Act of 1947, 60 Stat. 193 (1946), as amended, 50 U.S.C.A. § 1881 et seq. (Supp., 
1951); Fed. Housing Regulation (N.Y.C., 1949), 24 Code Fed. Regs. c. 8 § 825.22 (1949). 

4 Cf. Majen Realty Corp. v. Glotzer, 61 N.Y.S. 2d 195 (N.Y. Munic. Ct., 1946). See note 
26 infra. 

5 Cf. San Diego v. Van Winkle, 69 Cal. App. 2d 237, 158 P. 2d 774 (1945). 

*“Yet it seems intolerable,” says Judge Quinn, rather flamboyantly, “that the tenant, 
trapped between the burned-out shell of his home and the public emergency which prevented 
him from going to another, must cling to the naked possession of the uninhabitable and while 
waiting month after month, upon the dilly-dallying of his landlord in the work of repair, still 
remain liable, without redress from the inexorable accrual of the full rent.” Johnson v. Pem- 
berton, 197 N.Y. Misc. 739, 97 N.Y.S. 2d 153, 156 (N.Y. Munic. Ct., 1950). 

7 299 N.Y. 70, 85 N.E. 2d 869 (1949). 
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[MJechanical application of common-law rules will not promote reasonable decision 
in cases controlled by emergency rent legislation.* 

If we are to say, with Judge Quinn, that various rent statutes have been 
passed “to free tenants from entrapment between the housing shortage and the 
imposition of intolerable housing conditions including the exaction of uncon- 
scionable rents,”® then rent controls, to be effective, must include in their scope, 
among other things, the amount of rent, the terms of the lease, and the services 
rendered by the landlords.** In the case of federal control, however, although 
the provisions are set out generally in the statutes and regulations issued 
pursuant to them," their precise application is often determined by state law.” 
In such cases the effectiveness of rent control may well turn upon the applica- 
tion of the traditional rules. It is for this reason that Judge Fuld in the Finkel- 
stein case, referring to the “cases controlled by emergency rent legislation,” 
stated that mechanical application of common-law rules will not fulfill the in- 
tention of the federal acts. He appears, thus, to suggest that the courts should 
recognize that there is a housing shortage of emergency proportions and that in 
that area where the application of emergency rent legislation turns upon state 
common-law rules, the courts should exercise their judicial discretion in a spirit 
compatible with the purposes of the legislation. This approach would seem to 
be a reasonable way to fit tenancy law to national needs, since, without a 
judicial disposition to relax the common-law rules in cases “controlled” by 
emergency rent regislation, such legislation may often be doomed to be in- 
effective. 

It is clear from prior decisions that Judge Fuld is not alone in holding this 
view. Moreover, in some instances cases relaxing the common-law rules have 
not depended upon emergency rent legislation. The formal legal technique 
commonly used by courts to justify suspension of the common-law rules in such 
cases is that of judicial notice. As early as 1938 a New York judge stated: 

® Ibid., at 75 and 872 (italics added). See also Majen Realty Corp. v. Glotzer, 61 N.Y.S. 2d 
195, 197 (N.Y. Munic. Ct., 1946). 


* Johnson v. Pemberton, 197 N.Y. Misc. 739, 743, 97 N.Y.S. 2d 153, 157(N.Y. Munic.Ct., 
1950). 

1° See Willis, The Federal Housing and Rent Act of 1947, 47 Col. L. Rev. 1118 (1947); 
Drach and DeBoice, O.P.A. Rent Control Procedure, 32 Ill. B.J. 47 (1943). 

* Since there have been so many separate rent acts and regulations issued thereunder, ref- 
erence to specific acts is purposely kept at a minimum. For a detailed analysis of the federal 
rent statutes, see Mermin, An Analysis of Federal Rent-Control Enforcement Litigation, 2 
Okla. L. Rev. 413 (1949); Friedlander and Curreri, Rent Control, Federal, State, and Munici- 
pal (1948). See also Friedman, The Business and Commercial Rent Control Laws of New York 
(1948); Willis, The Federal Housing and Rent Act of 1947, 47 Col. L. Rev. 1118 (1947); 
Griffiths, Rent Procedure under the Emergency Price Control Act of 1942, 22 Mich. S.B.J. 
375 (1943); Riggs, Landlord and Tenant, 24 N.Y.U.L.Q. Rev. 1201 (1949). 


™ For example, under the Housing and Rent Act of 1949, 63 Stat. 18 (1946) as amended, 
50 U.S.C.A. § 1881 (Supp., 1951); Fed. Housing Regulation (General), 24 Code Fed. Regs.c. 8, 
§ 825.6 et seq. (1949), certain grounds must exist before eviction is justified—violation of a 
substantial obligation of tenancy, committing or permitting a nuisance, or owner seeks in 
good faith to recover possession of premises for his immediate and personal use. But state law 
is to determine precisely what is a violation of tenancy, etc. 





1951) COMMENTS 55 


I am satisfied that there is an emergency housing shortage in low-rent apartments 
in the City of New York and I take judicial notice thereof... . Extreme hardship 
would be occasioned to this tenant and his family if I did not stay the warrant of 
dispossess, . . .3 

Here there was no applicable federal or state rent regulation, but under Sec- 
tion 1436-a of the Civil Practice Act,’4 a judge could stay the execution of an 
order dispossessing a holdover tenant in premises occupied for dwelling purposes 
provided that, among other things, the tenant had tried to secure other premises 
but could not. Later, New York courts reached similar decisions in two cases, 
one involving residential's and the other commercial** premises. In both cases, 
the courts felt that even though rent regulations justified the issuance of war- 
rants of dispossess, the existence of the housing shortage justified the stay of the 
issuance. 

Nor are such examples of the use of the technique of judicial notice limited 
to cases where state law specifically allows a judge to exercise his discretion in 
applying traditional tenancy rules by staying, for example, the issuance of war- 
rants of disposses. Thus, where a plaintiff sued for specific performance of a 
lease, the court took judicial notice of the fact that there was a shortage of 
such “bungalows.” It followed, therefore, that the plaintiffs did not have an 
“adequate remedy at law to compensate them and their families for the loss of 
their summer at the Long Island Seashore” and were entitled to specific per- 
formance of the lease.'’ Likewise, in Green Point Savings Bank v. Lefkowiiz,"* the 
court used judicial notice of the housing shortage to justify staying the execu- 
tion of an order putting the purchaser at a foreclosure sale into possession of 
premises occupied by the defendants whose rights to possession under federal 
rent regulations were cut off at the foreclosure sale. The court stated that “(t]he 
present application [of the Federal Rent Regulations], however, is addressed to 
the court’s conscience.’”"® 

That the use of judicial notice of the housing shortage to justify suspension 
of traditional rules of landlord and tenant is a useful tool for fulfilling the pur- 
poses of rent control legislation is evident. By stating, for example, that “i]t is 
. i oy Realty Corp. v. Davis, 167 N.Y. Misc. 829, 4 N.Y.S. 2d 858, 859 (N.Y. Munic. 

t., 1938). 
4 N.Y. Civil Practice Act (Cahill, 1946). 
8 McLaughlin v. De Luca, 183 N.Y. Misc. 894, 50 N.Y.S. 2d 454 (N.Y. Munic. Ct., 1944). 


6 734 Fifth Avenue Corp. v. Kent-Costikyan, 184 N.Y. Misc. 12, 54 N.Y.S. 2d 770 (N.Y; 
Munic. Ct., 1945). While Section 1436-a of the Civil Practice Act applied only to “dwellings,” 
the court found that under Section 6(3) of the New York Municipal Court Code it could grant 
a stay in the case of commercial premises. 


7 Kanner v. Enzler, 56 N.Y.S. 2d 604, 605 (S. Ct., 1945). 

8 184 N.Y. Misc. 716, 55 N.Y.S. 2d 819 (1945). 

9 Ibid., at 717, 820. Compare the language in Boland v. Beebe, 186 N.Y. Misc. 616, 620, 
62 N.Y.S. 2d 8, 13 (1946): “It is well known that the housing situation in the city of Syracuse 
is critical to the point of emergency. Any court charged with the responsibility of applying 
these housing laws and regulations at this time must take judicial notice of the emergency and 
exercise discretion commensurate therewith.” 
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a matter of common knowledge that there is a great shortage of homes in [the] 
community at the present time [and] that eviction proceedings are constantly 
increasing,”’** courts give themselves a public policy factor useful in deciding 
what constitutes an immediate compelling necessity on the part of the landlord 
to occupy the premises for himself,”* or a nuisance or violation of a substantial 
obligation of tenancy” under the rent acts. Thus, the court in Majen Realty 
Corp. v. Glotzer reached the conclusion that 


[w]hile it is true that in order to sustain the defense of constructive eviction, there 
must be an abandonment of the premises . . . that rule rests upon the reasoning that 
if the premises in fact were not fit for occupancy, the tenant would not have retained 
possession but would have moved elsewhere, and his remaining in the premises belies 
any claim that they were not fit or habitable.*4 


2° Liberty National Bank v. Zimmerman, 333 Ill. App. 94, 104, 77 N.E. 2d 49, 54 (1947). 
The case presented the question of whether the tenant’s daughter and the daughter’s husband 
and child came within the meaning of “family.” The court stated that “it would be highly 
inequitable to narrow the meaning of the word ‘family’ in cases like this instant one,” imply- 
ing that in some cases the meaning might be restricted. The existence of the housing shortage 
seemed to turn the scales. Cf. Park East Land Corp. v. Finkelstein, 299 N.Y. 70, 85 N.E. 2d 
869 (1949) where the court admitted that, technically, the lease was violated when the widow 
of the deceased lessee remarried and moved out of the apartment leaving her son to live there 
with her new step-daughter and the latter’s husband; but the violation was not of substantial 
character, particularly since the landlord had no extra burden and received the same rent. 
The court recognized the necessity for the “relaxation” of traditional rules of tenancy in times 
of housing shortages. 

* See Boland v. Beebe, 186 N.Y. Misc. 616, 62 N.Y.S. 2d 8 (1946); cf. Clemente v. Finkel- 


stein, 274 App. Div. 1069, 85 N.Y.S. 2d 638 (2d Dep’t, 1949), where the court refused to grant 
a certificate of eviction because the compelling necessity was self-created. 


* See Matter of Park East Land Corp. v. Finkelstein, 299 N.Y. 70, 85 N.E. 2d 869 (1949); 
see also Lang v. Henderson, 147 Texas 353, 215 S.W. 2d 585 (1948). There, the plaintiff, a 
tenant, sued the landlord for injuries caused when a heater exploded. The landlord claimed 
that the tenant was contributorily negligent and had assumed the risk because he had re- 
mained in the apartment after knowing of the defect. In saying that “[w]e cannot be certain 
that a reasonable person under the circumstances in evidence would have moved from the 
apartment,” the court took judicial notice of the housing shortage. Ibid., at 358 and 587. For 
use of judicial notice of the housing shortage in cases other than those involving landlord and 
tenant law, see Douds v. Local 24368, United Wire & Metal Workers Union, 86 F. Supp. 542 
(S.D.N.Y., 1949); Salter v. Becker Roofing Co., 65 F. Supp. 633 (N.D. Ala., 1946); John Han- 
cock Mutual Life Ins. Co. v. Ford Motor Co., 322 Mich. 209, 33 N.W. 2d 763 (1948). 


*3 61 N.Y.S. 2d 195 (N.Y. Munic. Ct., 1946). 


4 Ibid., at 196. The court found that, where the local area office of the Office of Price Ad- 
ministration would be authorized to reduce the maximum rent for any diminution of services 
or facilities, the court could similarly make an allowance for diminished facilities and services 
accorded the tenant through the neglect of the landlord which constituted a statutory viola- 
tion. (The statute violated imposed upon landlords a duty to keep multiple dwellings clean 
and in good repair, but did not provide for the lowering of rent. N.Y. Multiple Dwelling Law 
§§ 78, 80.) The court also found, on the basis of the housing shortage, “that because of the 
non-use and inability to use a portion of the premises, under present existing conditions, that 
will be considered a surrender of possession of that portion constituting a partial construc- 
tive eviction. Ibid., at 197. See notes 2 and 5 supra. Had Judge Quinn in Johnson v. Pemberton 
chosen to reach this same result, presumably he could have done so. The landlord there had 
already been summoned “to Magistrates’ Court for a violation of his duty to repair under 
Section 78 of the Multiple Dwelling Law [and] had only reached the stage of pleading for 
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Admitting that such a rule should prevail where a market of available dwelling 
accommodations exists, the court thought that such a rule should be “relaxed” 
where there is a housing shortage. 

Obviously, the result of the exercise of judicial discretion in these cases 
achieves far different results than strict application of the old rules. In consider- 
ing the desirability of these results it should be remembered that the courts 
have not taken it upon themselves to treat the traditional rules of landlord 
and tenant as obsolete**—rather, they seem to consider them as “‘suspended”’ 
for the duration of the housing shortage. In San Diego v. Van Winkle,” for ex- 
ample, the court upheld the trial court’s decision that the defendants should be 
enjoined from violating a city ordinance which prohibited multiple family 
dwellings in a single family zone, the enforcement of the injunction to be 
stayed, however, until after the “housing shortage.” Of course, determination 
of the existence or nonexistence of a housing shortage may be difficult. The 
court in San Diego v. Van Winkle would probably take the position that the 
housing shortage ceased to exist when federal control ceased. Yet, as already 
shown, some courts have not confined the suspension of rules of landlord and 
tenant to cases governed by rent control acts. In view of the present federal rent 
control provisions for local option decontrol by states and municipalities,” and 
the decisions that Congress’ war power authorizes it not only to control rents 
during war,”* but also to control rents in attempting to remedy the consequences 
of upset economy and distorted social life which arise out of war,” it is unlikely 


further time in which to commence performance.” 197 N.Y. Misc. 739, 741, 97 N.Y.S. 2d 153, 
155 (N.Y. Munic. Ct., 1950). 

By remaining in possession after he becomes aware of a nuisance amounting to constructive 
eviction, it appears that a tenant does not waive his right to terminate the lease if he relies on 
a promise that the evil will be remedied. See Marks v. Dellaglio, 56 App. Div. 299, 300, 67 
N.Y.S. 736, 737 (1st Dep’t, 1900). There seems to be no reason why the courts could not 
reduce the rent during those months when the tenant was waiting for the landlord to repair, 
and where a housing shortage prevented him from going elsewhere. See Relaxation of Aban- 
donment Requirement for Constructive Eviction, During Critical Housing Shortage, 11 Mo. 
L. Rev. 440 (1946). 

2s Of course, many writers have taken the view that the traditional rules are simply obsolete. 
See Landlord and Tenant after OPA, 14 Univ. Chi. L. Rev. 243 (1947). That many states have 
recognized the “unfairness” of some common-law rules and have passed legislation to bring 
the law into accord with the “realities of the times” is well known. For example, the burden 
of repair has been shifted to the landlord in many states, a position that certainly seems to 
harmonize with the social and economic conditions of today. See Feuerstein and Shestak, Land- 
lord and Tenant—The Statutory Duty to Repair, 45 Ill. L. Rev. 205 (1950). 


% 69 Cal. App. 2d 237, 158 P. 2d 774 (1945). See also Wilkins v. San Bernardino, 29 Cal. 2d 
332, 175 P. 2d 542 (1946); cf. Majen Realty Corp. v. Glotzer, 61 N.Y.S. 2d 195 (N.Y. Munic. 
Ct., 1946). 

27 64 Stat. 255 (1950), as amended, 50 U.S.C.A. App. § 1894(j) (Supp., 1951). 

8 Bowles v. Willingham, 321 U.S. 503 (1944). 

29 Woods v. Benson Hotel Corp., 75 F. Supp. 743 (Minn., 1948). See Beinecke v. Terranova, 
26 N.J. Misc. 15, 55 A. 2d 658 (1947); Woods v. Miller Co., 333 U.S. 138 (1947); Woods v. 
Shoreline Cooperative Apartments, 84 F. Supp. 660 (N.D. Ill., 1949). 
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that many courts will reach the conclusion that the housing emergency is over, 
at least in the predictable future,3° simply because federal rent control may go 
by the board.* “A law depending upon the existence of an emergency or other 
certain state of facts to uphold it may cease to operate if the emergency ceases 
or the facts change even though valid when passed.’’* But the housing shortage 
has been in existence for a long time, and the prospects are that it will continue 
for many years to come. Nor is there reason to believe that the emergency which 
justifies congressional exercise of war powers will cease in the immediate 
future. In absence of state legislative action, it appears that the only way to 
fit tenancy law to national needs is through judicial action compatible with 
emergency rent legislation. Whether these decisions “suspending” common-law 
tenancy rules will have the weight of precedent after federal rent control ceases 
remains to be seen. As long as there is a housing shortage, it seems that they 
should. 


PRICE DISCRIMINATION IN GASOLINE MARKETING: 
THE DETROIT JOBBERS CASE 


Standard Oil Co. v. Federal Trade Commission,’ with a long history and a 
flood of comment to its credit, recently gave the Supreme Court an opportunity 
to settle an important question of construction under Section 2(b) of the Robin- 
son-Patman Act.* However, the case also presented interesting economic ques- 


tions concerning price discrimination in gasoline marketing, questions which 
received little attention in the Court’s opinions and which have not been treated 
fully elsewhere. This comment essays a fresh appraisal by way of a factual 
analysis of the market in question and a theoretical observation on price dis- 


3° See Peck v. Fink, 2 F. 2d 912 (App. D.C., 1924). The court relied upon a statement by 
Justice Holmes in Chastleton Corp. v. Sinclair, 264 U.S. 543, 549 (1924) that “if the question 
were only whether the statute is in force today, upon the facts that we judicially know we 
should be compelled to say that the law has ceased to operate,”’ to hold that the rent act for the 
District of Columbia, 43 Stat. 120 (1924), was unconstitutional. See also Kahn v. Wall, 68 
A. 2d 862 (App. D.C., 1949). { 

# The court in Li-Mo Realty Corp. v. Davis, 167 N.Y. Misc. 829, 4 N.Y.S. 2d 858 (N.Y. 
Munic. Ct., 1938) relied upon the Report of the New York City Housing Authority, Jan. 
25, 1937, and the City of New York Vacancy and Rent Survey as of January 1938 to satisfy 
itself that there was a housing shortage. Other courts could use similar means even though rent 
control had ceased. 

3 Chastleton Corp. v. Sinclair, 264 U.S. 543, 547 (1924), opinion of Justice Holmes 
who also stated that “{i]f about all that remains of war conditions is the increased cost of liv- 
ing, that is not in itself a justification of the act.” Ibid., at 548. 

33 While the present federal rent acts are based upon the war power of Congress, there are 
those who believe that other bases exist upon which the control of rents could be justified. 
See Landlord and Tenant after OPA, 14 Univ. Chi. L. Rev. 243 (1947) (housing affected with 
a public interest) and McCarthy, Aspects of Federal Rent Control, 31 Corn. L.Q. 68 (1945) 
(use of monetary clause of the Constitution to invoke rent controls). 

* 340 U.S. 231 (1951). 

* 49 Stat. 1526 (1936), 15 U.S.C.A. § 13 (1951). 
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crimination, both viewed in relation to some of the legal problems raised by 
Section 2(b) of the statute. 


I 


Standard of Indiana sold its “regular” branded gasoline in the Detroit mar- 
ket both to dealers and to jobbers. Some 358 dealers, selling at retail, paid a 
posted tank wagon price. Four jobbers received the tank car price which was 
1}¢ a gallon under the tank wagon price. Eligibility for the lower tank car price 
was based on credit standing, purchase of adequate gallonage and maintenance 
of bulk plant facilities. One of the four jobbers, Ned’s, sold exclusively at retail 
and was a leading price cutter in the price wars which flourished in Detroit 
during the years in question (1936 to 1940). The other three jobbers sold both 
at retail and at wholesale. In certain instances, one of them passed on part of 
the price differential by reselling to dealer customers at less than Standard’s 
posted tank wagon price, as well as by retail price cutting. 

Charging unlawful price discrimination under the Robinson-Patman Act,‘ 
the Federal Trade Commission showed that Standard’s price differential put 
dealers paying Standard’s tank wagon price at a serious competitive disadvan- 
tage during the price wars. In order to maintain their gallonage, these dealers 
had to meet the lower prices of competing retailers who were benefiting directly 
or indirectly from the favorable tank car jobber price. Relying on Section 2(b) 
of the statute,’ Standard sought to justify the discrimination, arguing that it 
would have lost the substantial jobber accounts to competing suppliers had it 
not granted them the tank car price. The Commission refused to consider evi- 
dence on the point, holding that as a matter of law this was no defense in the 
face of affirmative proof of injury to competition. A cease and desist order was 
issued’ which was modified and affirmed by the Seventh Circuit Court of Ap- 
peals.* With three judges dissenting, the Supreme Court reversed, holding that 
a seller who proves that his discriminatory lower price was granted in good 

3 Ned’s had also received a price concession of $¢ a gallon while still nominally a dealer be- 
tween 1936 and 1938. In the latter year, it was recognized as a jobber. 

4 49 Stat. 1526 (1936), 15 U.S.C.A. § 13 (1951). 

5 Quoted infra, p. 64. 

6 The Commission and the courts rejected a jurisdictional argument that the purchases 


involved were in intrastate commerce. As to Standard’s attempt to show cost justification 
under § 2(a), abandoned before the reviewing courts, see note 69 infra. 

7 Findings of fact and original order, Standard Oil Co., 41 F.T.C. 263 (1945); modified order, 

43 F.T.C. 56 (1946). Commissioner Mason dissented on the following grounds: 1) The modi- 
fied order was too indefinite to be followed, 2) The § 2(b) proviso set out an absolute defense 
as to which the Commission should have made a finding, 3) The Commission failed to find 
explicitly, as required by the statute, that the purchases involved were in interstate commerce 
and 4) There was no proof of injury to competition. 43 F.T.C. 56, 59 (1946). As to the last, see 
note 72 infra. 

§ Standard Oil Co. v. Federal Trade Commission, 173 F. 2d 210 (C.A. 7th, 1949). Consult 
notes, 59 Yale L.J. 158 (1949); 62 Harv. L. Rev. 1249 (1949); 49 Col. L. Rev. 863 (1949); 
(1949) U. of Ill. L. Forum 541. The case has produced a flood of lucubration threatening to 
dwarf the record in size. For additional citations, see notes 9, 56, 65, 68 infra. 
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faith to meet an equally low price of a competitor has an absolute defense under 
the Robinson-Patman Act.* The Court remanded the case to the FTC which 
must now determine whether Standard has sustained the burden of proving 
the defense. 

II 


Justice Burton, speaking for the majority, had little to say about the char- 
acteristics of the Detroit gasoline market. The economic significance of the price 
wars and the alleged injury to competition received only passing comment. 
The background of the case indicates, however, that these matters merit closer 
attention. 

The Robinson-Patman Act theory is that price discrimination injures com- 
petition. This fact and the frequent charges of monopoly levelled at»the oil 
industry pose the question whether the price discrimination in the present case 
served to encourage or discourage competition in the Detroit market. 

As to the oil industry generally, it is said that the vertically integrated major 
oil companies utilize their position to freeze out any serious independent com- 
petition and refrain from competing with each other.’* More specifically rele- 
vant are two of the allegations in the Mother Hubbard case, a complaint 
brought in 1940 against twenty-two major oil companies. It was charged that 
by withdrawing nominally from the operation of retail outlets, major com- 
panies place the burden of retail competition on the service station operator who 
is forced to subsist on inadequate profit margins." Further, the major com- 


panies were said to make frequent use of bogus independents [jobbers?] to dis- 
cipline price-cutting independent competitors.” 

Indeed, some circumstances suggest that a ‘“‘monopoly” hypothesis might be 
a fruitful one in the present case. Standard of Indiana, one of the defendants in 
the Petroleum Institute complaint, was in 1938 the third largest major oil com- 


*Standard Oil Co. v. Federal Trade Commission, 340 U.S. 231 (1951). First comment: 
36 Iowa L. Rev. 351 (1951). The case was first argued before the Court in January 1950 but was 
restored to the docket for reargument. 339 U.S. 975 (1950). At the time of the first argument, 
Sen. 1008 was pending in Congress. In its final form, Section 3 of the bill provided that “a seller 
may justify a discrimination by showing that his lower price . . . was made in good faith to 
meet an equally low price of a competitor.” Sen. Doc. 184, 81st Cong. 2d Sess. (1950). Presi- 
dent Truman vetoed the measure. 96 Cong. Rec. 8,844 (June 16, 1950). For a critical view 
of the legislative history, see Latham, The Politics of Basing Point Legislation, 15 Law & 
Contemp. Prob. 272 (1950). Contra: Simon, Geographic Pricing Practices, 119-80 (1950). 

Shortly after the Supreme Court decision, bills were introduced in both houses of Congress 
intended to establish beyond doubt that the holding in the Standard case is law. Sen. 719, 
82d Cong. rst Sess. (1951); H.R. 2820, 82d Cong. rst Sess. (1951). 

*° The literature is vast. Rostow, A National Policy for the Oil Industry (1948) is one of 
the best. 

™ Complaint, { 66, United States v. American Petroleum Institute, Civil Action No. 8524 
(D.C.D.C., 1940). Compare Black, Exclusive Dealer Devices in the Marketing of Petro- 
leum Products, 29 Geo. L.J. 439, 449 et seq. (1941). 

™ Complaint, | 54, United States v. American Petroleum Institute, Civil Action No. 8524 
(D.C.D.C., 1940); Prayer for Relief, { 9. 
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pany in the United States, marketing petroleum products in 14 states." It was 
also the largest marketer in Detroit between 1936 and 1940, with 16% to 17% 
of the sales made there,*4 Together, nine to twelve major companies sold 87% 
of the gasoline consumed in Detroit." These major suppliers normally sold at a 
uniform, publicly posted tank wagon price to their dealers."* Standard appears 
to have been the price leader.'’ In only one instance did a major supplier other 
than Standard initiate a cut in tank wagon prices;* and Ned’s was but one of 
five major-supplied jobbers cutting retail prices.*? Complaints charging dis- 
crimination similar to that practiced by Standard were also filed against three 
other major suppliers, with hearings postponed pending the outcome of this 
case.?° 

Among these circumstances, one fact does stand out as evidence of non- 
competitive practices among major suppliers. In a competitive market, dis- 
crimination practiced by one of many sellers would not last since competing 
sellers would offer lower prices to the customers being discriminated against. 
Since here a group of sellers were discriminating in like fashion, it might be 
concluded that at least the members of this group were not behaving com- 
petitively. 

The FTC and the Circuit Court were satisfied with an “injury to competi- 
tion” explanation of Standard’s price discrimination. The Supreme Court and 
many commentators were content with an analysis of the discrimination as a 
defensive tactic used by a seller to protect established customer accounts 


against a price raid by competing suppliers. A closer look at the facts suggests a 
more satisfactory hypothesis than either of these. 

Independent marketers were making a determined effort to enlarge their 
share of Detroit gasoline sales.** Non-major brand gasoline was normally sold 


"3 144A TNEC Hearings on Investigation of Concentration of Economic Power 7,708, 76th 
Cong. 2d Sess. (1939). A major oil company is usually characterized as completely integrated, 
i.e., as operating on all of the four functional levels in the industry : production, transportation, 
refining and marketing. Transcript of Record at 941, 1,900, Standard Oil Co. v. Federal Trade 
Commission, 340 U.S. 231 (1951) (hereafter cited as Record). 

™ Standard Oil Co., 41 F.T.C. 263, 271 (1945). Annual computations between 1936 and 
1940 show 1.2% as the largest variation in Standard’s share of the market. Respondent’s Ex- 
hibit No. 58, Record at 4,879. 

*S Record at 335. Three suppliers were listed by the Trial Examiner as “doubtful” majors. 
Record at 5,106. 

* Record at 126-31. 

"7 Record at 126-31. Compare Burns, The Decline of Competition 93-109 (1936). 

** Record at 5,114. 

9 Record at 5,113. 

*° Gulf Refining Co., F.T.C. Docket No. 4390; Texas Co., F.T.C. Docket No. 4391; Shell 
Oil Co., F.T.C. Docket No. 4392. 

a Standard’s counsel in fact outdistanced the F.T.C. in condemning price-cutting competi- 
tion. In his view, off-brand gasoline marketers were the real defendants in the action, since 
none of Standard’s prices were as low as the retail prices on such gasoline. Record at 1,412. 
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at two cents a gallon less than major brands. But at times between 1936 and 
1940 the differential rose as high as six cents a gallon.” Detroit independents 
seem not to have been in the usual “‘squeeze” said to stem from major control 
of pipeline facilities. Michigan wells then produced about 30% of the state’s 
consumption” and all but two of the twenty-six refineries in Michigan in 1938 
were independents.*4 Further, Detroit was known as a “dumping ground” 
for surplus gasoline in the Midwest.*s The extent of the surplus during these 
years is suggested by the fact that during 1938 Michigan refineries were offering 
gasoline to dealers at'three cents a gallon under prevailing tank wagon prices.” 
When independent brands sold at more than a two-cent differential under ma- 
jor brands, major sales dropped and independent sales increased.” The major 
suppliers thus faced the possibility of losing much of their market position dur- 
ing the pre-1940 Detroit gasoline price wars:“The danger was set by the fact that 
their dealers wanted to avoid price competition. During these years the Retail 
Gasoline Dealers Association of Michigan mapped out a four point program 
which included pressing for state legislation prohibiting unfair practices in the 
marketing of petroleum products. Such a statute was enacted” and served as the 
basis for several actions brought in the state courts against leading Detroit 
price cutters.?® The Association also urged the FTC to proceed against suppliers 
who granted tank car prices such as those attacked in the instant case.3° 

In this situation, the price discrimination seems to have served two pur- 
poses. The first was to force the dealers paying tank wagon prices to enter the 
retail price competition in order to protect Standard’s share of the market 
against aggressive independent competitors. This was accomplished by giving 
the lower price to the jobber accounts. Such customers could then cut retail 
prices in selling directly to consumers and pass on part of the differential in 
reselling to their dealer customers, putting the latter in a position to meet price 
competition without seriously impairing their profit margins. The dealers who 
had attempted to freeze retail prices were now faced not only by independent 
gasoline selling at lower prices but also by dealers selling the same branded gaso- 


* Respondent’s Exhibits Nos. 27, 28, Record at 4,829, 4,830. 


3 Record at 1,380. Between 1936 and 1940, Michigan refinery capacity more than doubled. 
Respondent’s Exhibit No. 25-A, Record at 4,827. 


24 Respondent’s Exhibit No. 24, Record at 4,826. 

*s Record at 1,900-903. 

*% Record at 1,908. 

27 Record at 327, 1,386-88, 5,107, 5,108; Respondent’s Exhibit No. 28, Record at 4,830. 

#8 24 Mich. Stats. Ann. (Henderson, 1938) § 28.78 (Supp., 1949). 

*9 Record at 2,136-43; Commission’s Exhibit No. 33-B, Record at 4,733. In People v. Vic- 
tor, 287 Mich. 506, 283 N.W. 666 (1939), Section 6 of the statute, forbidding the use of pre- 


mium gifts to promote the sale of gasoline, was held unconstitutional under the due process 
clause of the state constitution. See also People v. Austin, 301 Mich. 456, 3 N.W. 2d 841 (1942). 


3° Retail Gasoline Dealers Association of Michigan, Retail Gas Dealers News 3 (Aug., 
1940). 
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line (Standard Red Crown) at two cents less than prevailing retail prices. The 
tank wagon dealers had to cut prices or lose their gallonage.** 

The second aspect of the price discrimination is that it may have represented 
an attempt by Standard to break away from any understanding existing among 
the major suppliers not to compete with each other. 

Standard’s two largest major competitors in Detroit did not operate on a dual 
basis but sold only to dealers at tank wagon prices. The regional manager of 
one of these companies testified for the FTC at the hearing and took the posi- 
tion that outlawing the price discrimination would improve the competitive 
situation in Detroit’s gasoline market.* It is clear that the “improvement” was 
to consist of stabilized prices, at least as among the major companies.*4 This 
same company initiated the 1939 cut in tank wagon prices mentioned above. 
Arguably, this was retaliation for the effect which a major supplier had felt 
from Standard’s discrimination and that of the other major suppliers against 
whom the FTC filed complaints. Significantly, some of the competitive offers 
which Standard’s four jobber customers received were from other major sup- 
pliers in Detroit and several of these undercut Standard’s tank car price.*’ Dur- 
ing 1933 and 1934, Standard had lost three jobber customers to other major sup- 
pliers who undercut Standard’s tank car price.’ Such competition among major 
suppliers for jobber customers was in marked contrast to the lack of price com- 
petition in dealer tank wagon price postings. It lends weight to the hypothesis 
that any noncompetitive arrangement among the majors was honored partly 
in the breach.3? 


3* An across-the-board cut in tank wagon prices would have been a more expensive way for 
Standard to meet the independent price competition. As to another possible reason why 
Standard preferred the method of channelling greater gallonage through the jobbers, see text 
infra. 

The record does not disclose whether dealers caught in the price squeeze were forced out of 
business in any significant number. The attempted retail price fixing suggests that, as a general 
matter, a seller might seek a discriminatory price squeeze to lower retailer margins and in- 
crease sales. Cf. Kiefer-Stewart Co. v. Joseph E. Seagram & Sons, 340 U.S. 211 (1951). Here, 
however, the need to meet independent price competition was the important fact. 

# Record at 320 (Sun Oil Co.) and 2,130 (Socony-Vacuum). 

33 Record at 345. 


34Q. In your opinion, what is the effect of this practice which I have just described (grant- 
ing of preferential price by major suppliers to jobbers] . . . upon retail competition in the sale 
of major brand gasoline in Detroit?” 

‘‘A. My opinion is that it creates a very difficult competitive condition by reason of the 
fact that some marketers are able to buy at a lower cost than others, and it is the usual prac- 
tice that the preferential buying leads to a lower retail price to either openly or through one 
means or another of discounting.” Record at 320. 

The same witness later spoke as follows of the attitude which his company sought to instill 
in its dealers. ‘“We school them just diametrically opposite to creating a lower price competi- 
tion. All of our efforts are bent on those two principles, not to create a low price competition, 
but when they are faced with it, to meet that competition.” Record at 342. 

35 Record at 5,099-104. 3 Record at 1,912-16. 


37 Counsel for the retailers, speaking in the Supreme Court as an amicus, had a different 
explanation of the price discrimination, according to which the major oil companies sought to 
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Although the analysis of price discrimination as a tactic used by a seller in 
violating a monopolistic understanding is here advanced only as a hypothesis, 
it is of considerable general importance in view of the Robinson-Patman Act 
theory that price discrimination is a threat to competition. It has been argued 
that by forbidding price discrimination, the statute actually closes off what 
otherwise might be a spontaneously “subversive” force tending to undermine 
monopoly.#* 

The belief that Standard’s price discrimination thus encouraged competition 
both on retail and supplier levels may well have been behind the Justice De- 
partment’s open disagreement with the FTC in the instant case.’ Publicly, the 
disagreement centered on the interpretation of Section 2(b) of the Robinson-Pat- 
man Act, the question with which the Supreme Court’s decision is largely 
concerned. 


III 


Standard sought to bring its price discrimination within the following pro- 
viso in Section 2(b): 
That nothing herein contained shall prevent a seller rebutting the prima-facie case 
thus made by showing that his lower price or the furnishing of services or facilities to 
any purchaser or purchasers was made in good faith to meet an equally low price of a 
competitor, or the services or facilities furnished by a competitor.“ 


avoid tank wagon price competition and used the jobbers as “dummies” to lower dealer profit 
margins. ‘‘A lowering of the dealer’s margin increases the percentage of the price paid by the 
public which goes into the till of the major oil company. After such a margin reduction the tank 
wagon price can be raised without pushing the retail price above what the public was accus- 
tomed to paying previously. Unfair price competition between retailers is stimulated by giving 
an unearned advantage to a few, while tank wagon price competition between major oil com- 
panies remains practically non-existent.” Brief for Retail Gasoline Dealers Association of 
Michigan, Amici Curiae at 17, Standard Oil Co. v. Federal Trade Commission, 340 U.S. 231 
(1951). 

But, (1) in itself, an increase in the percentage of retail receipts which goes to the supplier 
will not increase his profits, although, if prices were lower, his sales may be increased. See 
point (3) infra and note 31 supra. (2) The movement of tank wagon and retail prices portrayed 
on the previous page of this amicus’ brief indicates that every rise in tank wagon price between 
1936 and 1940 was followed by an increase in dealer margins, even assuming that all individual 
dealers were meeting the competition of sellers like Ned’s. (3) Most important is the fact that 
the theory rests on the assumption that independent competition was not a serious problem for 
the major suppliers in Detroit. The assumption as stated (ibid., at 17) seems to be based solely 
on the fact that independent off-brand gasoline accounted for only thirteen per cent of Detroit 
gasoline sales. However, the Michigan independent marketers were in a position to offer stiff 
competition to the majors, as noted above. It seems probable that the independents would have 
had some success in trying to enlarge their share of the market had not the majors forced their 
dealers’ prices down by “‘subsidizing”’ price-cutting jobbers. 

Episode from the testimony of Standard’s division manager concerning the prices of non- 
major gasolines: 

“Q. You would be very glad if all the gasolines were sold at the same price, wouldn’t you?” 

“A. Oh, I would be delighted, yes, sir.” Record at 2,114. 

3* Edwards, Maintaining Competition 167, 168 (1949). 

3° Brief for Petitioner at 32-34, 56, 57, Standard Oil Co. v. Federal Trade Commission, 340 
U.S. 231 (1951). 

# 49 Stat. 1526 (1936), 15 U.S.C.A. § 13(b) (1951). 

* Ibid. 
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The trial examiner found that Standard’s recognition of the four buyers as 
jobbers was in conformity with industry practice and that the lower prices given 
them were granted in good faith to meet equally low prices of competitors. Per- 
tinent evidence indicated that the jobbers had received several offers from com- 
peting suppliers, offers which were equivalent to or below Standard’s tank car 
price. 

The Commission refused to make a finding on this question, holding that the 
Section 2(b) proviso did not set out an absolute defense in the face of affirmative 
proof that the discrimination resulted in an injury to competition. Following 
the language of the circuit court decision,“ the Commission intimated in the 
Supreme Court that the defense might have greater weight in a case where 
there was no injury to competition among competing purchasers.“ In this 
view, the dictum in Moss v. Federal Trade Commission“ would be limited to its 
facts (purchasers among whom seller discriminated were not in competition 
with each other; only injury to competition was on the seller level) and the 
Glucose cases would become precedents for denying the defense where injury 
was to second or third line competition.“ Justice Burton, speaking for five 
members of the Court, held, however, that the Section 2(b) proviso did set out 
an absolute defense. In so doing, he relied on (1) the relation between the 
Robinson-Patman Act and Section 2 of the Clayton Act‘? which it amended, 
(2) dicta from prior cases and (3) what he described as a “widespread under- 
standing” that the defense was complete. To the majority, the troublesome 
legislative history was, at best, inconclusive. Noting the argument that the 
Robinson-Patman Act is inconsistent with the antitrust philosophy of the 
Sherman Act, the Court felt that, “i]t is enough to say that Congress did not 
seek by the Robinson-Patman Act either to abolish competition or so radically 

# ‘The discrimination in price in favor of the parties in this case, which the petitioner had a 
right to make as against its competitors, was then used by the petitioner’s customers to work 
havoc among competitors on the retail level.”” Standard Oil Co. v. Federal Trade Commission, 
173 F. ad 210, 216 (C.A. 7th, 1949) (emphasis added). 

4 Brief for the Federal Trade Commission at 37, Standard Oil Co. v. Federal Trade Com- 
mission, 340 U.S. 231 (1951); Transcript of oral re-argument at 83, 84 (Oct. 9, 1950). 

44148 F. ad 378 (C.A. ad, 1945), cert. denied 326 U.S. 734 (1945) clarified 155 F. 2d 1016 


(C.A. ad, 1946); Shniderman, ‘“The Tyranny of Labels”—A Study of Functional Discounts 
Under the Robinson-Patman Act, 60 Harv. L. Rev. 571, 595 n. 87 (1947). 


48 Corn Products Refining Co. v. Federal Trade Commission, 324 U.S. 726 (1945); Federal 
Trade Commission v. Staley Mfg. Co., 324 U.S. 746 (1945). In these two companion cases, 
the injury to competition was among purchasers. Sellers of glucose were held to have dis- 
criminated among their customers by maintaining a single basing point delivered price system. 
The purchasers were candy manufacturers whose distance from a favored price zone created 
by the basing point system accounted for marked competitive advantages and disadvantages. 

Neither the words of the statute nor the legislative history afford support for the FTC’s 
position which was, apparently, that an injury to second and third line competition is some- 
how worse than an injury to competition on the seller level. ee een eer oo 
crimination as a device by which sellers may ‘‘break away” from price agreements suggests 
that if the competition defense is to have effect anywhere it should have it vis-a-vis first line 
competition. Edwards, op. cit. supra note 38. 

47 38 Stat. 730 (1914). 
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to curtail it that a seller would have no substantial right of self-defense against 
a price raid by a competitor.” 

Section 2 of the original Clayton Act expressly excepted from its coverage, 
“discrimination in price in the same or different communities made in good 
faith to meet competition.”4* The Robinson-Patman Act amended that section 
in several respects here relevant. It was divided into subsections, Section 2(a) 
retaining the statement of the substantive offense and a series of provisos “‘jus- 
tifying” otherwise unlawful price discrimination. Section 2(b) places the burden 
of proof on a seller who would show justification for proven discrimination and 
continues with the “competition” proviso. 

Justice Burton reasoned that the amendment narrowed but did not “‘cut into 
the core of the defense.” The dissenting justices emphasized the congressional 
purpose to close loopholes in the Clayton Act section and urged that the ma- 
jority position nullified the effect of the amendatory statute in this respect. 
Justice Reed, dissenting, read all of Section 2(b) as procedural and relied on 
legislative history in concluding that the ‘‘good faith meeting of a competitor’s 
price only rebuts the prima facie case of violation established by showing the 
price discrimination. Whether the proven price discrimination is of a character 
that violates Section 2(a) then becomes a matter for the determination of the 
Commission on a showing that there may be injury to competition.”’s° 

Standard had charged that the Commission’s construction of Section 2(b) 
would in effect strip the proviso of all meaning.** The Court agreed that, so 
interpreted, it would become practically meaningless. The FTC* and the dis- 
senting judges took the position that recognizing the defense as absolute would 
in effect re-enact the loophole in Section 2 of the original Clayton Act. In view 
of the familiar criticisms of the Robinson-Patman Act as an “anti-competition”’ 
statute and the sharpness of the disagreement about Section 2(b), it becomes 
important to consider the scope of the “competition” defense. For its treat- 
ment may well determine the fate of the statute itself as well as the finding 
which the Commission must now make in the Standard case. 

In the Supreme Court opinion, the word “lawful” is engrafted onto the statu- 


# Standard Oil Co. v. Federal Trade Commission, 340 U.S. 231, 249 (1951). 
49 38 Stat. 730 (1914). 
8° Standard Oil Co. v. Federal Trade Commission, 340 U.S. 231, 267 (1951). 


&* Tbid., Brief for Petitioner at 21, 36. The argument is that if the defense is unavailable 
where there is affirmative proof of injury to competition, then it will be unavailable in every 
case, following the holding in Federal Trade Commission v. Morton Salt Co., 334 U.S. 37 
(1948) (FTC need only find a reasonable possibility of injury to competition in order to pro- 
hibit price discrimination; a showing that price differentials between competing purchasers 
are large enough to influence resale prices will support a finding of the ‘‘statutory” injury to 
competition). That the broad construction of the Morton Salt case may be “‘under a cloud,” 
see Minneapolis-Honeywell Regulator Co. v. Federal Trade Commission (C.A. 7th, July s, 
1951) and Ruberoid Co. v. Federal Trade Commission (C.A. 2d, June 4, 1951). 

% Brief for the Federal Trade Commission at 17, Standard Oil Co. v. Federal Trade Com- 
mission, 340 U.S. 231 (1951). 
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tory “equally low price of a competitor” several times. This appears to follow 
the language of Federal Trade Commission v. Staley Mfg. Co. in which Chief 
Justice Stone characterized as “startling” the contention that a seller could 
justify an otherwise unlawful basing point delivered price system because com- 
petitors were in part violating the law by maintaining like systems.*4 There is 
support in the legislative history for thus reading the statute.» However, it is 
not clear whether a seller relying on this defense must show affirmatively that 
the competitor’s price which he sought to meet was in fact a lawful price. Since 
the legality of such prices may require administrative and judicial determina- 
tion, such a burden of proof might well be unjustifiably onerous.* 

In the Staley case, the Court further read Section 2(b) as placing emphasis 
on individual competitive situations rather than on a general system of com- 
petition. Thus, a seller may be unable to rely on the defense where he has fol- 
lowed a competitor’s price system.’ Such price policy is open to attack not only 
as being beyond the purview of the singular “equally low price of a competitor” 
but also under the good faith requirement as regards the seller’s intent. Just 
what is an “individual competitive situation” is not revealed by the cases. How 
far must a seller move from the one extreme of adopting a competitor’s dis- 
criminatory price system in order to come under the Section 2(b) proviso? The 
safest course would be to isolate each transaction or, at least, each customer, for 
price-setting purposes. Where meeting competition results in price differentials 
as among different customers in the same community, this may be the only safe 
course.5* 

The scope of the good faith requirement itself raises many problems. In the 
Staley case, the evidence showed little diligence on the part of the seller to verify 
reports of competitive prices which he received from salesmen, brokers and 
prospective buyers. The Court prescribed a general answer, to the effect that 
the statute at least requires a seller to “show the existence of facts which would 
lead a reasonable and prudent person to believe that the granting of a lower 
price would in fact meet the equally low price of a competitor.” There are at 
least two difficulties. The Staley court was concerned only with the first, the 
danger of making the seller’s burden of proof too difficult. On the other hand, if 
sellers are to be encouraged to verify competitive prices, the Sherman Act 
might provide trouble. With reference to the conspiracy problem, courts would 
be wise to neutralize the possible invitation which Section 2(b) thus sets up to 


83 324 U.S. 746, 753 (1945). 
54 Tbid., at 753. 
55 80 Cong. Rec. 9,418 (June 15, 1936). 


% Berger and Goldstein, Meeting Competition under the Robinson-Patman Act, 44 Ill. L. 
Rev. 315, 323 n. 41 (1949). 


51 See Federal Trade Commission v. Cement Institute, 333 U.S. 683, 725 (1948). 
5§ In contrast to the basing point situation. 
s* Federal Trade Commission v. Staley Mfg. Co., 324 U.S. 746, 759, 760 (1945). 
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the maintenance of open price systems, or at least some kind of price communi- 
cation among sellers.® 

It is clear that a seller must not intentionally undercut his competitor’s price 
where the requisite effect on competition follows. But must he show that he did 
not undercut them? Closely related is a question which the Court of Appeals 
for the Second Circuit left open in Moss. v. Federal Trade Commission," whether 
“good faith” means merely intent to sell at the price named or intent to ap- 
proach a competitive price.* On the answer to that question may depend the 
consequences of accidentally undercutting a competitor’s price. 

A more serious problem is raised by the language of the Standard case itself. 
A seller is allowed to match competitive prices as a defensive measure, i.e., to 
retain going customers as against aggressive competitors. But may he do more 
than simply protect his established buyer accounts? If he tries to obtain new 
customers, he is unable to undercut the lowest competitive offer made to them, 
which means that in most cases he will have no price differential to offer as an 
inducement. 

Questions such as the last indicate how future treatment of the competition 
defense can affect the scope of the whole statute. If, for example, competitive 
price discrimination is allowed only as a defensive measure, the effect of the 
statute will be to freeze further existing market distributions and prohibit price 
competition where it is often most sorely needed. Thus, it is necessary to return 
to the FTC’s problem in evaluating Standard’s contention that its lower 
jobber prices were justified under the competition proviso of Section 2(b). 

In the Supreme Court, the Commission pointed out that had it made a find- 
ing of fact on the good faith issue, it could well have made a ‘“‘vigorous” inter- 
pretation of the statutory language. Indeed, there are several ways in which 
the Commission may rule against Standard. Following the Staley case, it may 
be argued that Standard’s jobber differential was set on a customer classifica- 
tion basis rather than granted in “individual competitive situations.” Thus, 
Standard’s failure to lower its jobber prices to meet lower competitive offers 
might itself be treated as evidence of a lack of good faith. Further, there is no 
showing that the competitive offers on which Standard relies were themselves 
lawful prices.** Much of the evidence is open to the construction that Standard 
granted the price differential to jobber customers and then sought to justify it 
on the basis of subsequent competitive offers. If so, the requisite intent may be 
found lacking. 

The scope of the competition defense under Section 2(b) of the Robinson- 


( — Trade Association Statistics and the Anti-Trust Laws, 18 Univ. Chi. L. Rev. 380 
1951). 

$ 148 F. 2d 378, 380 (C.A. 2d, 1945); clarified 155 F. 2d ror6 (1946). 

% Thid., at 380. 

6s Brief for the Federal Trade Commission at 44, 45, Standard Oil Co. v. Federal Trade 
Commission, 340 U.S. 231 (1951). 

%4 See text at pp. 66-67 supra. 
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Patman Act is, then, highly uncertain. Perhaps the limit of present knowledge 
is that there must be good intentions under the proper circumstances. 


IV 


Commentators have almost unanimously condemned the FTC’s position in 
the Standard case.** Apart from questions of statutory construction, the main 
ground of criticism has been that to so limit the effect of a showing that lower 
prices were granted to meet competition would defeat the supposed purpose of 
the statute to encourage competition. More immediately compelling, however, 
is the specific conclusion suggested by analysis of the Detroit market. The price 
discrimination benefited consumers by promoting price competition on a retail 
level and by driving a chink in the wall of price uniformity maintained by the 
major suppliers who dominated the market. Perhaps Detroit was then a pe- 
culiar market because of the accessibility of Michigan crude production and 
surplus stocks which seemed to free independent marketers from the major 
company domination alleged to exist elsewhere in the industry. If so, this adds 
to the force of the conclusion that Standard’s price discrimination was both a 
symptom of and an aid to competition. 

But the critics go beyond the Standard case and insist that the basic philoso- 
phy of the Robinson-Patman Act is opposed to that of earlier antitrust legis- 
lation.* The general interdiction of price discrimination indeed does have the 
effect of freezing price levels and hampering sellers who would break way from 
monopolistic arrangements.” Added to this is the fact that the statute itself 
calls for the identification of injury to “competition” with injury to “competi- 
tors.” The latter is, after all, supposed to be one of the normal consequences 
of vigorous competition. And when, as here, forbidding price discrimination 
takes the form of promoting resale price maintenance, it is clear that the 
Sherman Acct is receiving little more than lip service.® 


6s Adelman, Integration and Antitrust Policy, 63 Harv. L. Rev. 27, 60 ff. (1949); Austern, 
Required Competitive Injury and Permitted Meeting of Competition, New York State Bar 
Ass’n, Robinson-Patman Act Symposium 63 (CCH, 1947); Berger and Goldstein, op. cit. 
supra note 56; comments cited note 8 supra. 

% See, e.g., Burns, The Anti-Trust Laws and the Regulation of Price Competition, 4 Law 
and Contemp. Prob. 301 (1937); McNair, Marketing Functions and Cost and the Robinson- 
Patman Act, 4 Law and Contemp. Prob. 334 (1937); Learned and Isaacs, The Robinson-Pat- 
man Law: Some Assumptions and Expectations, 15 Harv. Bus. Rev. 137 (1937); authorities 
cited note 65 supra. 

7 Edwards, Maintaining Competition 159-71 (1949). 

68 Simon, The Fantasy of the Phrase ‘‘Injury to Competition,” 15 Law and Contemp. Prob. 
258 (1950). 

6 See Resale Price Maintenance and the Anti-Trust Laws, 18 Univ. Chi. L. Rev. 369 
(1951); The Swinging Door—Or How To Obey One Antitrust Law by Violating Another, 59 
Yale L.J. 158 (1949). ee ee jobbers qua retailers 

would receive no differential under tank wagon price. Jobbers qua wholesalers could be given 
such a differential but only if they did not pass on part of it by reselling to dealers at less than 
Standard’s tank wagon price. Treating the jobbers qua retailers, a proviso allowed differentials 
ot less than $¢ a gallon which did not injure competition. Neither the source nor the purpose 
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The injury to competition which the FTC found in Detroit consisted of in- 
jury to the small retail dealers who were caught in a squeeze between uniform 
“sticky” tank wagon prices and vigorous price cutting by competing retailers. 
They had the choice of cutting prices to maintain their sales (on greatly reduced 
margins) or maintaining prices and losing substantial gallonage.’”* Although 
they were not openly “‘tied” as were the dealers in Standard Oil Co. (Calif.) ». 
United States,” as a practical matter the dealers buying from major suppliers 
were not free to sever their connections and seek lower tank wagon prices else- 
where.” In the circuit court decision, (then) Judge Minton noted the argument 


of the 4¢ figure is revealed. Ostensibly, it was a recognition of the fact that there was some 
cost saving involved in sales to jobbers who maintained their own bulk plants as compared 
with sales to individual dealers. The difficulty connected with the FTC’s treatment of the at- 
tempted cost justification is dealt with elsewhere. Adelman, op. cit. supra note 65 at 64-66. 
However, the $¢ leeway is a strange recognition of cost justification if such it was intended to be, 
since it was conditioned on a lack of injury to competition in the original order. This runs coun- 
ter to the terms of § 2(a) which sets out cost justification as a complete defense. Nor has the 
Commission ever questioned the absolute character of this defense. Following a motion by 
Commission counsel to modify the original order, the final order dropped mention of the 4¢ 
figure and added a general proviso sanctioning price differentials which made only due allow- 
ance for cost savings. 

Commissioner Mason, dissenting, objected to what he termed ‘‘determining price by use” 
involved in the order insofar as it required different prices to be given the jobbers on gasoline 
sold at retail from that which they sold at wholesale. However, in this respect the order broke 
no new ground. Urbana Laboratories, 26 F.T.C. 312 (1938); Nitragin Co., 26 F.T.C. 320 
(1938); Hansen Inoculator Co., 26 F.T.C. 303 (1938); Shniderman, op. cit. supra note 44 at 
592 ff. The difficulty which Commissioner Mason saw in this aspect of the case stemmed from 
the fact that both retail and wholesale functions were combined in the jobbers’ operations. 
However, the dual pattern of the supplier, in selling both to dealers at a posted tank wagon 
price and jobbers at a lower tank car price, was the source of trouble concerning paragraph 6 
of the modified order. This paragraph required Standard to grant no price differential to job- 
bers qua wholesalers where in selling to dealers they undersold Standard’s tank wagon price. 
Standard attacked this as requiring resale price maintenance, a curious result, if true, in view 
of the Commission’s long standing opposition to resale price maintenance. In the circuit 
court, this paragraph was challenged further as unreasonably requiring Standard to police its 
jobbers’ resale price policies. The court amended the paragraph so as to lighten this burden, 
holding that Standard should be liable only if it sells to a wholesaler whom it knows or ought 
to know is passing on part of his tank car differential to dealer customers. The attempt to make 
this look like something other than a price control arrangement violating the Sherman Act was 
not attended with much success. Adelman, op. cit. supra note 65 at 73; 59 Yale L. J. 158 (1949). 
The dissenting opinion in the Supreme Court suggested that were the order affirmed, some 
change might have to be made in its wording, probably adverting to paragraph 6 which had 
been the subject of much disagreement on oral argument. Counsel for the Commission in fact 
expressed ‘‘personal doubts” about this aspect of the order. Transcript of oral re-argument at 
84, 85, 94 (Oct. 9, 1950), Standard Oil Co. v. Federal Trade Commission, 340 U.S. 231 (1951). 

7 Actually, the dealers would have been at a similar competitive disadvantage even if the 
jobbers had not passed on any of the price differential by cutting retail prices, since the latter 
could have used their larger profit margin for expansion, advertising, etc. Cf. Record at 224, 332. 
On the other hand, jobbers would suffer a theoretical discrimination if forced to pay dealer 
tank wagon prices while they were reducing seller costs. Adelman, op. cit. supra note 65, at 63. 
However, it is settled that the statute does not extend to the latter type of discrimination. 
Edwards, Maintaining Competition 164, 165 n. 9 (1949). 

™ 337 U.S. 293 (1949). 

™ In his dissent, Commissioner Mason insisted that there was no injury to competition in 
Detroit since, ‘“‘at no time were there any competitors shut out from buying gasoline of like 
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that enforcement of the FTC cease and desist order would have the effect of 
driving jobbers out of business. He replied, “If this be true, it is elimination 
only where their existence cannot be justified except on the exploitation of a dif- 
ferential in price not justified by any cost savings to obtain that price. This does 
not impress us as either illegal, unwarranted, or unjust.’’” The argument could 
be extended and paraphrased to apply to individual retail merchants who are 
at a competitive disadvantage in situations where price competition is keen. 
The basic objection to such a paraphrase stems from the policy of the Robinson- 
Patman Act itself. In essence, it is that small businessmen should somehow be 
protected from the rigors of competition with the efficiency and bargaining 
power of large rival concerns.’4 If the statute is thus styled an indirect subsidy to 
small business, it seems that, in principle, a direct subsidy to small business 
would be more desirable. Such an approach would at least not have the disad- 
vantage of discouraging competition on all levels of trade.’s 


grade and quality at prices ranging from 2 to 6 cents less than they were paying, and at a price 
always less than the respondent’s so-called discriminatory price.” Standard Oil Co., 43 F.T.C. 
56, 68 (1946). The Commission’s holding, according to Commissioner Mason, in effect en- 
grafted the notion of like “‘brand name” or ‘‘public acceptance” onto the statutory “‘like grade 
and quality.” It is true that the jobbers, who had no term agreement with their suppliers, were 
theoretically free to change suppliers at any time. But the dealers, suffering from the alleged 
injury to competition, were in a different situation. Two hundred and eight of Standard’s 
three hundred and fifty-eight dealer customers either leased or subleased from Standard the 
filling stations which they operated. The leases were for one-year terms, renewable for either 
six months or one year upon expiration. Commission’s Exhibit No. 1-A, Record at 4,702. Al- 
though these lessees had no agreement binding them to sell only Standard products, none of 
these stations, understandably, were ever serviced by any company other than Standard. 
Record at 2,902. Nor was it Standard’s ‘‘policy” to lease its stations to anyone except an 
operator who was to purchase his gasoline from Standard. Record at 2,124. The remaining one 
hundred and fifty dealers owned their stations and had contracts binding them to buy their 
requirements of Standard’s products from Standard. The leases ran for one year and sometimes 
for longer periods. Commission’s Exhibit No. 2, Record at 4,713. Equipment loans were condi- 
tioned on the dealer’s dispensing only Standard products from such equipment. Commission’s 
Exhibit No. 80, Record at 4,766. The need to be assured of adequate supplies and established 
good will attached to the sale of one supplier’s products were further factors restricting these 
dealers’ practical freedom of movement as regards changing suppliers. 

Another circumstance reminiscent of the 1949 Standard of California case is the warning 
made by Standard in the Supreme Court that if they should be forced to forego selling on a 
dual basis in Detroit, they might have to take over the businesses of the jobbers whom they 
could no longer serve. Brief for Petitioner at 57, Standard Oil Co. v. Federal Trade Commis- 
sion, 340 U.S. 231 (1951). Cf. Justice Douglas’ dissent in Standard Oil Co. v. United States, 
337 U.S. 293, 321 (1949). 

73 Standard Oil Co. v. Federal Trade Commission, 173 F. 2d 210, 217 (C.A. 7th, 1949). 


74 Burns, op. cit. supra note 66 at 308 ff. Cf. Justice Black’s statement that ‘‘in enacting the 
Robinson-Patman Act, Congress was especially concerned with protecting small businesses 
which were unable to buy in quantities. . . .” Federal Trade Commission v. Morton Salt Co., 
334 US. 37, 49 (1948). In vetoing Sen. 1008, President Truman expressed the fear that it 
might impair the effectiveness of the antitrust laws and twice referred to the Robinson-Pat- 
man Act as a protection against ‘‘ruthless price cutting.” 96 Cong. Rec. 8,844 om 16, 1950). 
Compare Congressman Patman’s review, a few days later, of ten years under the Robinson- 
Patman Act, 96 Cong. Rec. 8,911 (June 19, 1950). 

*5 But cf. Adelman, op. cit. supra note 65 at 77 n. 153: ‘‘It would take a skilled intellectual 
contortionist to consider the Indiana Standard case as involving small v. big business.” 
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The attempt of the Detroit gasoline dealers to freeze retail prices is under- 
standable as a defensive measure calculated to preserve profit margins. Styled 
differently, they did not want to bear part of the cost of meeting independent 
competition in order to protect the major suppliers’ share of the market. The 
problem is really set by the fact that there was no price competition to speak 
of among the major suppliers as far as tank wagon prices were concerned. And 
the practical remedy lies in the direction of attacking whatever monopolistic 
arrangements there are behind the action of the major suppliers. This is em- 
phasized by the circumstances of the Standard case. The complaint and the 
evidence are now eleven years old. An intervening war and six strange years of 
peace have wrought many changes. There appears to have been no general price 
war in Detroit since the year in which the FTC complaint was filed. Since that 
time, Michigan crude production has dropped significantly.” And the number 
of independent refineries in the state has dropped as the problem of petroleum 
shortage has come to overshadow memories of the depressed market of the mid- 
dle thirties. In these circumstances, the situation needs fresh investigation. It 
is doubtful that the Robinson-Patman Act is the proper instrument for such 
investigation. 

Detroit is only one market. Perhaps its peculiarities between 1936 and 1940 
outweigh the characteristics which it then had in common with markets else- 
where in the industry. The changes of the past eleven years suggest the opposite 
conclusion. To the extent that such price discrimination is a symptom of in- 
dustry-wide problems, the difficulties encountered in Detroit emphasize the 
need for a decision on the broad charges against the major oil companies. 
Bringing the Mother Hubbard type of case to trial would certainly be a step 
in this direction, probably an inadequate one if the claim for relief is not 
expanded and presently an improbable one as the pace of mobilization is ac- 
celerated.’’ In view of the fact that price discrimination is often the most potent 
“natural” force tending to undermine monopolistic arrangements, the dropping 
of the Mother Hubbard case itself adds emphasis to the desirability of price 
discrimination in gasoline marketing. 

The problems of Detroit illustrate the pressures felt by courts and adminis- 
trative agencies in dealing with conflicting legislative policies. It is easy to say 
that the determination of such conflicts is for the legislature. However, the end 
is difficult to reach where, as here, the conflict is based on a deeply-rooted in- 
consistency in sentiments about desirable forms of commercial! behavior. 

* U.S. Dept. of Commerce, Statistical Abstract of the United States 710 (1950); Nat’l In- 
dustrial Conference Board, Petroleum Almanac 37 (1946). 


71 The Justice Department has now dropped the Mother Hubbard case in favor of individu- 
al actions involving fewer defendants and more limited issues. Wall Street Journal, p. 8, col. 2 
(June 7, 9st). 
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1951 COMMENTS 
EFFECTS IN PRIVATE LITIGATION OF FAILURE TO 
RECOGNIZE NEW FOREIGN GOVERNMENTS 


Nonrecognition of new foreign governments which have achieved territorial 
security has developed, during the twentieth century, into an important aspect 
of United States foreign policy. The United States has continued to recognize 
certain governments even after they have been ousted from all control over 
the territory they formerly controlled. Recognition of new foreign governments 
has been delayed for as much as sixteen years.’ This policy has created new 
problems in private litigation. 

Where the law of a foreign nation properly applies, the legislative, adminis- 
trative, and judicial acts of an exiled government which continues to be recog- 
nized despite the relinquishment of territorial control, compete for acceptance 
with the acts of the new and unrecognized government. The choice of law may 
depend upon the locus of the events involved in the particular case. The time 
of the judicial determination may also be important since a court which applies 
the law of the old government before recognition may apply the law of the new 
government after recognition. A party who participated in transactions to 
which the laws of one of the governments properly apply may find his rights 
and duties changed by recognition. Thus, banks and other commercial interests 
face possible double liability unless they can bring all the parties claiming un- 
der both laws together in one suit during the period of nonrecognition. These 
problems were raised in a recent case, Bank of China v. Wells Fargo Bank & 
Union Trust Co.,3 where a California bank, holding a deposit of a bank char- 
tered by the Republic of China (Nationalist), was faced with the opposing 
claims of the old Nationalist-appointed representatives and agents appointed 
by the new People’s Republic of China (Communist). Because of the difficulties 
involved, the federal district court postponed determination of the claimants’ 
rights sine die. 

I 

The great majority of cases in which past or present nonrecognition was an 
important factor have involved confiscation, especially in connection with cor- 
porate “nationalization.” Absent any problem of nonrecognition, these cases 
have been handled by courts in the United States under rules which may be 
divided into three categories. 

(x) For purposes of private litigation within the United States, the executive 
acts of a recognized government within the territory of its actual and effective 

* For the purposes of this comment, the distinction made in international law between 


recognition of new governments and recognition of new states is not of practical 


significance. 
In reference to recognition, the word “government” will be assumed to include the word 
“state.” 


* The longest delay was in the case of the Soviet Union. Russia—Diplomatic Relations, 
24 Encyc. Americana 58 (1943). 


3 92 F. Supp. 920 (N.D. Calif., 1950), noted in 51 Col. L. Rev. 531 (1951). 
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control may not be questioned,‘ even though confiscatory or repugnant to 
American public policy.’ General legislation of a foreign government regarding 
the effect of contracts subject to the law of the country in question, or transac- 
tions affecting property situated within its territory, generally controls,* except 
where the foreign law is fiscal or penal, or where its application would be con- 
trary to the strong public policy of the forum.’ 


(2) With respect to attempts by foreign governments to affect assets located 
outside their own territory the situation is entirely different. The usual rule is 
that title to property is determined by the law of the place where the property 
is situated at the time of the event which is alleged to have affected the title.® 


4 Underhill v. Hernandez, 168 U.S. 250 (1897) (plaintiff, detained by authorities of the 
Venezuelan government, was denied recovery against those responsible when their presence 
in the United States made personal service possible); American Banana Co. v. United Fruit 
Co., 213 U.S. 347 (1909) (plaintiff alleged that Costa Rican soldiers took over plaintiff’s 
Panamanian plantation on the Costa Rican border and conveyed it to a third party who con- 
veyed to defendant, all at the inducement of the defendant; plaintiff’s claim for triple damages 
under the Sherman Act denied on the ground, among others, that the acts of the soliders were 
those of the Costa Rican government); Banco de Espana v. Federal Reserve Bank of New 
York, 114 F. 2d 438 (C.A. 2d, 1940) (proof of official acts of the then officially recognized 
Spanish loyalist government within Spain accepted as finally determinative in a dispute over 
the title of Spanish silver sold by the Spanish government to the United States). This view has 
support from the leading English case, Princess Paley Olga v. Weisz, [1929] 1 K.B. 718, but 
several European countries are contra. Mann, The Sacrosanctity of the Foreign Act of State, 
59 L.Q. Rev. 42, 159-64 (1943). 

5 Bernstein v. Van Heyghen Fréres Société Anonyme, 163 F. 2d 246 (C.A. 2d, 1947), cert 
denied 332 U.S. 772 (1947) (suit for recovery of damages for a ship which plaintiff alleged 
officials of the National Socialist government of Germany had forced him to sell to the de- 
fendant for inadequate consideration in the course of its anti-Jewish campaign; complaint dis- 
missed on the ground that foreign acts of state cannot be questioned); cf. Holzer v. Deutsche 
Reichsbahn-gesellschaft, 277 N.Y. 474, 14 N.E. 2d 798 (1938) (plaintiff, a German citizen, 
and defendant, a German corporation, made an employment contract in Germany stipulating 
that if plaintiff was discharged without fault before the expiration of the contract, defendant 
would pay him 120,000 Reichsmarks; defendant dismissed plaintiff in pursuance of German 
statutes calling for the dismissal, without reimbursement, of all Jews; the New York court 
dismissed plaintiff’s complaint in a suit for breach of contract on the ground that defendant 
acted in accordance with German law). Hollander, Confiscation, Aggression and Foreign- 
Funds Control in American Law 13-19 (1942). This view is somewhat doubtful in Eng- 
land according to Dicey, Conflict of Laws 152-58 (6th ed., Morris, 1949), and is definitely not 
the universally applied rule in Europe. Wortley, Problémes Soulevés en Droit International 
Privé par la Legislation sur L’expropriation, 67 Recueil des Cours de Académie de Droit Inter- 
national 345, 378-421 (1939); Mann, op. cit. supra note 4, at 169-70. 

6 Rest., Conflict of Laws §§ 208-12, 332-40, 358-63 (1934); Goodrich, Conflict of Laws 
§§ 105-11, 144-51 (1938); Dicey, op. cit. supra note 5, at 521-41, 560-64. In the case of con- 
tracts, this rule may sometimes be limited by the intention of the parties or restrictions im- 
posed by the courts enforcing the contract, but it disposes of the great majority of contracts 
cases both here and abroad. 2 Rabel, Conflict of Laws: A Comparative Study 357-484 (1947). 

* These rules are generally accepted in both common-law and civil-law countries. Rest., 
Conflict of Laws § 612 (1934); 3 Beale, Conflict of Laws § 612.1 (1935); Wolff, Private Inter- 
national Law 168-86 (1945); 1 Rabel, op. cit. supra note 6, at 106, 282-83; 2 ibid., at 87-92, 
248-50, 549-84; Dicey, op. cit. supra note 5, at 17-22, 155-58, 604-16. 

* Subject to exceptions that cannot be gone into here, this view is the accepted one both in the 
United States and abroad. 2 Beale, op. cit. supra note 7, at §§ 255.5, 262.1, 262; Goodrich, 
op. cit. supra note 6, at 404-6, 426-29; Wolff, op. cit. supra note 7, at 509-69. 
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But even if the conflict of laws rules of the place where the property is located 
call for giving effect to foreign law in determining title, such effect may be 
refused if the foreign law in question is contrary to the public policy of the 
place where the property is situated.® 

(3) In common-law countries the law of the state of incorporation is deter- 
minative as to the creation, continuance and dissolution of a corporation.'® 
Courts in the United States generally allow the foreign liquidator of a dis- 
solved, insolvent, or bankrupt foreign corporation to sue in the courts of the 
forum for assets of that corporation,” but local creditors are usually granted 
prior rights.” 

The succeeding two sections of this comment will consider the rules applied 
in cases involving nonrecognition, past or present at the time of the litigation. 
As these rules are developed, reference to the rules where nonrecognition is not 
a factor in the case will facilitate a determination of the exact effect of nonrecog- 
nition or delayed recognition in the particular case. 


II 


Before 1920 there were few cases and a wide diversity of opinion in the courts 
of the United States as to how the acts of unrecognized governments should be 
treated. The Supreme Court adopted the moderate view that Confederate laws 
were valid for purposes of private litigation unless they furthered the anti- 
Union war effort and were, therefore, hostile to the United States."? The Court 
of Errors and Appeals of New Jersey held valid even “the acts of paramount 
military authority,” in a case arising out of confiscation by revolutionary of- 
ficers in Mexico."4 But, in a similar case, the Supreme Court of Texas treated as 


° “Russia might terminate the liability of Russian corporations in Russian courts or under 
Russian law,” but its “fiat to that effect could not constrain the courts of sovereigns, if 
assets of the debtor were available for seizure in the jurisdiction of the forum. . . . Neither 
comity nor public policy requires us to enforce a mandate of confiscation [with respect to 
assets within the territory of the forum] to the prejudice... of those... seeking justice in 
our courts.” Cardozo, J., in James & Co. v. Second Russian Ins. Co., 239 N.Y. 248, 257, 146 
N.E. 369, 371 (1925). This is the usual view both here and abroad, as the general refusal to 
give extraterritorial effect to Soviet confiscation shows. Nebolsine, The Recovery of the Foreign 
Assets of Nationalized Russian Corporations, 39 Yale L.J. 1130, 1155-60 (1930); Kuhn, 
Comparative Commentaries on Private International Law 82-84 (1937). 

© 2 Beale, op. cit. supra note 7, at §§ 152.2, 154.1, 157-1, 157.2; 2 Rabel, op. cit. supra 
note 6, at 31-33, 85. 

™ 2 Beale, op. cit. supra note 7, at §§ 159.3; 3 ibid., at §§ 560A-571; Goodrich, op. cit. 
supra note 6, at § 195. 

™ Even the Full Faith and Credit clause of the Constitution does not prohibit local credi- 
tors of an insolvent corporation incorporated in another state from getting the property of 
that corporation within the forum even after the state of incorporation had appointed a 
statutory liquidator for the corporation. Clark v. Williard, 294 U.S. 211 (1935). 

3 United States v. Ins. Companies, 22 Wall. (U.S.) 99 (1874), Baldy v. Hunter, 171 U.S. 
388 (1898) (upholding Confederate incorporation and trustee investment laws); Shortridge 
v. Macon, 22 Fed. Cas. 20, No. 12,812 (C.C. N.C., 1867); Williams v. Bruffy, 96 U.S. 176 
(1877) (voiding Confederate laws which sequestered the property of enemy aliens). 

4 O'Neill v. Central Leather Co., 87 N.J-L. 552, 557, 94 Atl. 789, 791 (1915). 





76 THE UNIVERSITY OF CHICAGO LAW REVIEW [Vol. 19 


“banditry” the confiscatory acts of the same unrecognized government in 
Mexico. 

Opinions of New York courts in cases arising from the extended delay in rec- 
ognizing the Soviet Union present the most complete judicial development of the 
effects of nonrecognition in private litigation.”* The continued recognition of the 
defunct Kerensky government by the United States was decisive’ in cases in- 
volving the Russian state as such."* The Kerensky government alone could rep- 
resent the Russian state in American courts;’’ it was protected from suit by the 
doctrine of sovereign immunity.*? However, the Soviet government was also 
protected from suit, even though it could not sue in courts in the United States.” 

The over-all attitude of the New York courts in cases not involving the Rus- 
sian state was closest to the moderate view held by the Supreme Court in the 
Confederate cases. In dicta in two early opinions, Judge Cardozo spoke in broad 
terms of doing justice between the parties without extending the executive pol- 
icy of nonrecognition beyond the political sphere.” This attitude comes out even 


5 Cia. Minera Ygancio Rodrigues y Ramos, S.A. v. Bartlesville Zinc Co., 115 Tex. 21, 31, 
275 S.W. 388, 392 (1925). 

*6 The principal nonrecognition cases are collected in United States v. President and Direc- 
tors of the Manhattan Co., 276 N.Y. 396, 12 N.E. 2d 518, 521-22 (1938). They fall mainly 
into two groups: (1) Cases involving the disposition of the United States’ assets of national- 
ized Russian corporations: Russian Reinsurance Co. v. Stoddard, 240 N.Y. 149, 147 N.E. 703 
(1925); Petrogradsky Mejdunarodny Komerchesky Bank v. Nat’! City Bank of New York, 
239 N.Y. 158, 145 N.E. 917 (1930). (2) Cases involving insurance contracts interfered with by 
confiscation of Russian insurance companies: James & Co. v. Second Russian Ins. Co., 239 
N.Y. 248, 146 N.E. 369 (1925); James & Co. v. Russia Ins. Co. of America, 247 N.Y. 262, 160 
N.E. 364 (1928). They involved confiscation, directly or indirectly, almost without excep- 
tion. A full analysis of the important decisions is contained in Hollander, op. cit. supra note 
5, at 31 et seq. 

17Only one government can be the representative of a state in international affairs. The 
Rogdai, 278 Fed. 294 (N.D. Calif., 1920), and in the United States, under the doctrine of 
executive supremacy in foreign affairs, the executive, not the courts, determines which govern- 
ment that is to be. United States v. Palmer, 3 Wheat. (U.S.) 610 (1818); Kennett v. Chambers, 
14 How. (U.S.) 38 (1852); Jones v. United States, 137 U.S. 202 (1897). 

*8 Legally, governments are distinct from the sovereign states over which they rule. Gov- 
ernments may replace one another but the state lives on continuously and is unaffected by 
governmental shifts. Lehigh Valley R. Co. v. State of Russia, 21 F. 2d 396 (C.A. 2d, 1927); 
1 Hackworth, Digest of International Law 127 (1940). 

*9 Russian Soviet Federated Socialist Republic v. Cibrario, 235 N.Y. 255, 139 N.E. 259 
(1923). 

2° According to the doctrine of sovereign immunity, a foreign government cannot be sued 
in courts in the United States without its consent. Monaco v. Mississippi, 292 U.S. 313 (1934); 
Oliver American Trading Co. v. United States of Mexico, 5 F. ad 659 (C.A. ad, 1924); Sullivan 
v. State of Sao Paulo, 122 F. 2d 355 (C.A. 2d, 1941). 

* Wulfsohn v. Russian Socialist Federated Soviet Republic, 234 N.Y. 372, 138 N.E. 24 
(1923). Protection even was extended to the ephemeral governments that appeared in Russia 
around 1920. Nankivel v. Omsk All Russian Government, 237 N.Y. 150, 142 N.E. 569 (1923); 
Voevodine v. Government of the Commander-in-chief of the Armed Forces in the South of 
Russia, 257 N.Y. 557, 178 N.E. 793 (1931). 

* Sokoloff v. Nat’! City Bank of New York, 239 N.Y. 158, 165-66, 145 N.E. 917, 918-19 
(1924); James & Co. v. Second Russian Ins. Co., 239 N.Y. 248,256, 146 N.E. 369, 370 (1925). 
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more clearly in cases in which the existence of the Soviet Union simply could 
not be ignored.*3 However, since most New York cases involved the disposition 
of assets of confiscated corporations, the import of this attitude is difficult to 
discern because many other grounds were available for each decision. 

The majority of the cases concerned liquidations of New York branches of 
Russian insurance companies. The courts had to apply the New York Insurance 
Law of 1909, as amended, which required that local creditors be the first to 
benefit from the proceeds derived from liquidation.*4 The assets remaining after 
the payment of local claims against New York branches of Russian insurance 
companies and the assets of nationalized corporations in other fields were, in 
most cases, disposed of according to the prior—Czarist-Kerensky—law,*5 and 
turned over to directors who continued to operate outside of Russia.* This 
result was achieved on the theory that confiscatory acts of an unrecognized 
government could not affect assets located in New York.*”? However, since con- 
fiscation is contrary to the public policy of New York,”* the application of ordi- 
nary rules would have resulted in denying effect to the confiscatory acts of the 
Soviet government with respect to New York assets even if the Soviet Union 
had been recognized throughout.”® The only new departure, therefore, was in 
the decision to apply Czarist-Kerensky law rather than Soviet law in the dis- 
position of the surplus assets; and thus, in effect, to allow old Russian corpora- 
tions to live on for the purposes of New York litigation long after their demise 
in the state of their incorporation. 

Soviet confiscation was given limited extraterritorial effect in one case, but 


The affinity of the New York courts for the moderate Supreme Court view is indicated by the 
citation of the Supreme Court cases in the Sokoloff case. 

3 “The State Department . . . cannot determine how far the private rights and obligations 
of individuals are affected by a body not sovereign or with which our government will have no 
dealings. That question does not concern our foreign relations. It is not a political question, 
but a judicial question.” Lehman, J., in Russian Reinsurance Co. v. Stoddard, 240 N.Y. 149, 
158, 147 N.E. 703, 705 (1925). “[T]he question of the validity of acts and decrees of a regime 
not the subject of diplomatic recognition becomes a matter to be decided by the courts in an 
appropriate case.” Pound, C. J., in Salimoff & Co. v. Standard Oil Co. of New York, 262 
N.Y. 220, 224, 186 N.E. 679, 681 (1933). See notes 30 and 34 infra for the facts of these cases. 

*4 The main provisions in the Insurance Law of 1909 relevant to these liquidations were 
Section 27, N.Y.L. (1919) c. 382, § 2, Section 28, N.Y.L. (1919) c. 382, § 3 and Section 63, 
N.Y.L. (1909) c. 300, amended by N.Y.L. (1922) c. 69 and N.Y.L. (1930) c. 196. Matter of 
People (Second Russian Ins. Co.), 255 N.Y. 412, 175 N.E. 113 (1931). . 

*8 Joint Stock Co. v. Nat’l City Bank of New York, 240 N.Y. 368, 148 N.E. 552 (1925); 

Mejdunarodny Komerchesky Bank v. Nat’l City Bank of New York, 253 
N.Y. 23, 170 N.E. 479 (1930). 

* First Russian Ins. Co. v. Beha, 240 N.Y. 601, 148 N.E. 722 (1925); Matter of People 
(Russian Reinsurance Co.), 255 N.Y. 415, 175 N.E. 114 (1931). 

27 James & Co. v. Second Russian Ins. Co., 239 N.Y. 248, 146 N.E. 369 (1925). 

**See Russian Socialist Federated Soviet Republic v, Cibrario, 235 N.Y. 255, 262-63, 
139 N.E. 259, 262-63 (1923); Joint Stock Co. v. Nat’l City Bank of New York, 240 N.Y. 368, 
377, 148 N.E. 522, 555 (1925); Sliosberg v. New York Life Ins. Co., 244 N.Y. 482, 499, 155 
N.E. 749, 755 (1927). 

** Authorities cited notes 8 and 9 supra. 
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only in order to protect local debtors from the risk of double liability.’° No 
other reported New York decisions give any extraterritorial effect to Soviet 
acts or legislation of any kind. However, because all the reported cases involved 
attempted confiscation, the decisions could be distinguished where the extra- 
territorial effect of acts not confiscatory and not repugnant to public policy 
were in dispute." 

New York courts, without exception, refused to recognize Soviet corporate 
dissolution, a domestic act. Such treatment does not mean that domestic acts 
were handled as were attempted extraterritorial controls. In fact, the dissolu- 
tion cases all involved only assets outside territory controlled and dominated 
by the Soviets; in several, moreover, Soviet dissolution was recognized by 
implication since various limitations were imposed upon disposition according 
to Czarist-Kerensky law.*3 Holdings in two cases*4 and dicta in others*5 indi- 


3° Russian Reinsurance Co. v. Stoddard, 240 N.Y. 149, 147 N.E. 703 (1925). The New 
York Court of Appeals refused to allow the French representatives of a Russian corporation, 
nationalized in Russia by the Soviets but still operating in France, to sue in New York for the 
assets it deposited to secure its American operations. The court felt that French recognition 
of the Soviets might validate the nationalization in French courts and give the Soviet govern- 
ment a claim against the United States defendant, thus subjecting him to double liability. 
This case gives a clear indication that local creditors would be protected, at least in the disposi- 
tion of assets within the forum, even where the Insurance Law did not require that result. But 
see In re Stoddard, 242 N.Y. 148, 158-59, 151 N.E. 159, 164 (1926). 


31 International precedent on the question of giving extraterritorial effect to the non- 
repugnant acts of unrecognized governments is practially nonexistent. Lauterpacht, Recog- 
nition in International Law 151-53 (1948). 

32 The Soviet nationalization decrees involved two main steps: (1) dissolution of all the 
corporations and associations covered by the decree in question, an act within the normal 
legislative powers of any government, and (2) the transfer of all their assets to the credit of 
the Soviet state without compensation to anyone. United States v. Pink, 315 U.S. 203, 217-19 
(1942). In this latter transaction the decrees, although general in their application, operated 
on each specific company like a seizure of its assets so that this aspect of the decrees was in 
the nature of a specific executive act rather than a legislative proceeding. 


33 Russian Reinsurance Co. v. Stoddard, 240 N.Y. 149, 147 N.E. 703 (1925); Matter of 
People (Russian Reinsurance Co.), 255 N.Y. 415, 175 N.E. 114 (1931); Matter of People 
(Northern Ins. Co.), 255 N.Y. 433, 175 N.E. 120 (1931). 


34 Werenjchik v. Ulen Contracting Corp., 229 App. Div. 36, 240 N.Y. Supp. 619 (3d Dep’t, 
1930) (authentication of birth certificated by Soviet officials held to be sufficient); Salimoff 
& Co. v. Standard Oil Co. of New York, 262 N.Y. 220, 186 N.E. 679 (1933), aff’g 237 App. Div. 
686, 262 N.Y. Supp. 693 (1st Dep’t, 1933) (sale of confiscated property by the Soviet govern- 
ment to a United States corporation held to give that corporation good title against the pre- 
revolutionary Russian owner). 

35 Referring to the internal acts of an unrecognized government, the opinion in Sokoloff 
v. Nat’! City Bank of New York, 239 N.Y. 158, 165-66, 145 N.E. 917, 919 (1924), states that 
“effect may at times be due to the ordinances of foreign governments which, though formally 
unrecognized, have notoriously an existence as governments de facto” and that such a govern- 
ment ‘‘may gain for its acts and decrees a validity quasi-governmental.” Again, in 
Petrogradsky Mejdunarodny Komerchesky Bank v. Nat’] City Bank of New York, 253 N.Y. 
23, 29, 170 N.E. 479, 481 (1930), Chief Judge Cardozo argues that “(t]he every-day transac- 
tions of business or domestic life are not subject to impeachment, though the form may have 
been regulated by the command of the usurping government.” Following the same line of 
reasoning, a dictum in a federal case from the same period, Banque de France v. Equitable 





1951] COMMENTS 79 


cate that New York courts would give effect to many domestic acts of the 
Soviet government. Werenjchik v. Ulen Contracting Corp.** indicated that effect 
would be given to the ordinary domestic legislation of an unrecognized govern- 
ment and the ordinary acts of its officers.37 In Salimoff & Co. v. Standard Oil Co. 
of New York,* the holding gave effect to Soviet confiscation of movables within 
Soviet territory. The Salimoff decision, however, was not a clear holding that all 
internal executive acts of an unrecognized government must be given effect be- 
cause considerations of executive policy apparently influenced the result. 
Whether the decision would be interpreted as requiring that all domestic acts 
and regulations of unrecognized governments be accorded the same treatment 
as those of recognized governments is an open question. Its interpretation has 
not been before New York courts. The fact that the person whose property 
was expropriated in the Salimoff case was a Soviet national and that the party 
who had acquired it from the Soviet government was a United States corpora- 
tion may also have influenced the court. The argument would be that considera- 
tions of equity, which led the court to hold the national of a foreign country to 
the law of the new government of that country as against a local resident who 


had relied upon that law, would not apply where a foreign defendant or two 
local residents are litigating.‘ 


Trust Co., 33 F. 2d 202, 205 (S.D.N.Y., 1929), states that a “marriage which is valid under the 
laws of the present [Soviet] government of Russia is quite universally regarded as valid in this 
country.” 

36 229 App. Div. 36, 240 N.Y. Supp. 619 (3d Dep’t, 1930). 

37 The language of the opinion on this point is broad, and the decision does not in any way 
turn on the distinction between executive acts and similar domestic legislative regulations. 
229 App. Div. 36, 37-38, 240 N.Y. Supp. 619, 620-21 (3d Dep’t, 1930). 

3 262 N.Y. 220, 186 N.E. 679 (1933). 

39 Lauterpacht, Recognition in International Law 148-50 (1948). Although Chief Judge 
Pound, in writing the opinion in this case, states that he does not feel bound by executive 
policy (see note 23 supra) he nevertheless sets out in full the State Department’s official view 
on the Soviet government and interprets it broadly as giving de facto recognition to the 
Soviets, a thing it probably did not intend to do. The only case in point cited by Pound was 
the Werenjchik case, 229 App. Div. 36, 240 N.Y. Supp. 619 (3d Dep’t, 1930), which admitted 
documents authenticated by Soviet officials in evidence in a New York court, certainly not a 
very strong case where confiscation of property is the subject of dispute. Continual reference 
is made, throughout the opinion, to the policy of “‘the State Department” and of “‘our govern- 
ment,” something never true in prior New York decisions. It seems possible that the court 
was anticipating the recognition of Soviet Russia by the United States, an event which was 
then expected and which did actually occur just four months later. 

4° See Hollander, Confiscation, Aggression and Foreign-Funds Control in American Law 8 
(1942). 

International precedent is divided on the question of how to treat the internal acts and 
legislation of unrecognized governments. With respect to corporate dissolution, recognition 
determines whether French courts allow or do not allow Soviet dissolution of Russian corpora- 
tions to take effect. The German-Swiss view is that the dissolution is effective in any case. 
British, Swedish and Swiss decisions are inconclusive on this point. Nebolsine, The Recovery 
of the Foreign Assets of Nationalized Russian Corporations, 39 Yale L.J. 1130, 1139-46 (1930). 
For internal acts in general, the courts of some nations, e.g., Germany and Switzerland, 
apply the rule that recognition has little or no effect so that the law of whatever government is 
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Such New York precedent as exists, therefore, tends toward a territorial 
solution of the problem of which Russian law to apply in the nonrecognition 
situation: Soviet law to transactions within Russia; Kerensky-Czarist law to 
those outside. However, most of the cases on the former point involved ordinary 
regulations; those on the latter, confiscation. Such cases would have been 
decided exactly the same way had no delayed recognition been involved, except 
that Kerensky-Czarist law might have been applied to determine the disposi- 
tion of the surplus assets of nationalized Russian corporations after local credi- 
tors had been paid. Cases involving domestic acts and legislation repugnant to 
the public policy of the forum or attempted extraterritorial application of non- 
repugnant regulations would be the easiest in which to reduce the effect given 
the law of an unrecognized government. Unfortunately, such situations were 
not presented to the New York courts. 


The few federal decisions reported during the period of nonrecognition of the 
Soviet Union are in general accord with those of the New York courts.“ How- 
ever, dicta in more recent federal district court opinions indicate a shift toward 
giving a broader effect to the executive policy of refusing recognition.“ These 


in power will be applied. United States v. Pink—A Reappraisal, 48 Col. L. Rev. 890, 892 
(1948); Houghton, The Validity of the Acts of Unrecognized De Facto Governments in the 
Courts of Non-Recognizing States, 13 Minn. L. Rev. 216, 221 (1929). Even in nations like 
England, which deny full effect to the laws of an unrecognized government, the confiscation 
, would apparently be valid within Russian territory after the Soviets had been recognized de 
' facto. Dicey, Conflict of Laws 14,477 (6th ed., Morris, 1949). But while the Soviets remained 
unrecognized de jure or de facto, courts in France and Belgium refused even to recognize 
Soviet divorces. Lauterpacht, Recognition in International Law 151-53 (1948). 

# The Penza, 277 Fed. 91 (E.D.N.Y., 1921), The Rogdai, 278 Fed. 294 (N.D. Calif., 1920), 
Lehigh Valley R. Co. v. State of Russia, 21 F. 2d 396 (C.A. 2d, 1927) (representatives of the 
Soviet government have no standing in United States courts, and only the representatives of 
the Kerensky government can sue here for wrongs to the Russian state); Banque de 
France v. Equitable Trust Co., 33 F. 2d 202 (S.D.N.Y., 1929) (replevin for gold shipped 
by the Soviet government to defendant in the United States, defendant allowed to 
submit proof as to the validity of the Soviet government’s title despite plaintiff’s claim that 
the Soviet government confiscated the gold from plaintiff); Amtorg Trading Corp. v. United 
States, 71 F. 2d 524 (Cust. & Pat. App., 1934) (a New York corporation solely owned 
by the Soviet government treated like any other corporation; affidavits by Soviet officials 
admitted in evidence). 

# In The Maret, 145 F. 2d 431 (C.A. 3d, 1944), the court discusses the New York Court of 
Appeals’ policy of considering nonrecognition as a negative policy “freeing it from a regard for 
the executive action,” and then sharply dissents from such reasoning: ‘“This we think is con- 
trary to the doctrine enunciated by Mr. Justice Douglas in the Pink case. . . . Nonrecognition 
of a foreign sovereign and nonrecognition of its decrees are to be deemed as essential a part of 
the power confided by the Constitution to the Executive for the conduct of foreign affairs as 
recognition. . .. When the fact of nonrecognition . . . is demonstrated . . . the courts of this 
country may not examine the effect of decrees of the unrecognized foreign sovereign and de- 
termine rights in property, subject to the jurisdiction of the examining court, upon the bases 
of those decrees. A policy of nonrecognition when demonstrated by the Executive must be 
deemed to be as affirmative and positive in effect as a policy of recognition.” Ibid., at 441-42. 
The Regent, 35 F. Supp. 985 (E.D.N.Y., 1940); The Florida, 133 F. ad 719 (CA. sth, 1943). 
These cases, which involve the unrecognized Baltic Soviet Republics, are ahalyzed in Briggs, 
Non-Recognition in the Courts: The Ships of the Baltic Republics, 37 Am. J. Int. L. 585 (1943). 
A recent case to the same effect is Latvian State & Cargo Passenger S. S. Line v. McGrath, 
No. 10131 (App. D.C., Feb. 23, 1951). 
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opinions conflict with the view of the New York courts that failure to recognize 
a new government leaves the question of what effect to give to its laws and 
decrees largely up to the courts in each individual case.“* They indicate an un- 
willingness to give any effect to the acts of unrecognized governments. They 
all, however, involved attempted confiscation by unrecognized governments 
of assets situated outside of their territory. Thus these decisions represent no 
reversal in the actual holdings of the earlier cases.44 


II 


Where cases involving events which occurred before the recognition of a 
new government are litigated after recognition, courts in the United States 
have, during the last fifty years, developed the doctrine of the retroactivity of 
recognition as their guiding principle.“ Under this doctrine, activities of the 
new government are retroactively validated as though that government had 
been recognized from its inception.” 

Before 1900, cases which achieved results similar to those of the retroactivity 
of recognition doctrine were scattered and scarce,” probably because of the 
United States’ nineteenth-century policy of swiftly recognizing new govern- 
ments. The first full development of the retroactivity doctrine as now ex- 


# See text and note at note 23 supra. 

44 The only example of this shift in the attitude of the federal courts that had practical 
effect is provided in the comparison of two cases involving corporations owned by unrecog- 
nized governments: Amtorg Trading Corp. v. United States, 71 F. 2d 524 (Cust. & Pat. 
App., 1934), and Latvian State Cargo & Passenger S.S. Line v. Clark, 80 F. Supp. 683 (D.C., 
1948). In the former case the fact that the corporation was owned by the unrecognized Soviet 
Union was ignored, but in the Clark case, fourteen years later, a Latvian state corporation 
was held to be an integral part of an unrecognized government and, therefore, not capable of 
being a party to United States litigation. Even these cases are distinguishable, however, 
because in the Amtorg case the company in question had been incorporated under the laws 
of New York, while the Clark case involved a Latvian corporation. 


45 Oetjen v. Central Leather Co., 246 U.S. 297 (1918); United States v. Belmont, 301 U.S. 
324 (1937). In the Oetjen case both de facto and de jure recognition were stated to have 
occurred before the decision in the case. No litigation has turned upon the difference between 
de facto and de jure recognition. The only authority on the point in any court in the United 
States is an unsupported dictum in Banque de France v. Equitable Trust Co., 33 F. 2d 202, 
205 (S.D.N.Y., 1929), which states that de facto recognition will be treated the same as de jure 
recognition in delayed recognition cases. 

# Recognition is decisive even though it comes after a lower court decision but before 
final disposition in appellate courts. Oetjen v. Central Leather Co., 246 U.S. 297, 301 (1918). 

47 Only three scattered American cases reaching results similar to those now achieved by 
the retroactivity of recognition doctrine were reported. Underhill v. Hernandez, 168 U.S. 250 
(1897); United States v. Trumbull, 48 Fed. 94 (S.D. Calif., 1891); Murray v. Vanderbilt, 
39 Barb. (N.Y.) 140 (S. Ct., 1883). 

# United States recognition policy before 1912 concerned itself mainly with three facets of 
the new government’s position: internal stability, consent of the governed, and capacity to 
fulfill international obligations. 1 Hackworth, Digest of International Law 175 (1940). Al- 
though the relative importance of these three factors is open to dispute, it is fair to say that 
the United States was then generally willing to recognize new governments as soon as their con- 
trol was established without regard to their origin or principles of government. In the case of 
the South American republics, not recognized by the United States until well after their.de 
facto establishment in several cases, our practice may not have been entirely consonant with 
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pressed“ occurred in cases arising from the two-year delay in the recognition 
of Mexico’s Carranza government during the Woodrow Wilson administra- 
tion.’* After recognition, courts in the United States treated as valid the domes- 


our loud professions of the “de facto” theory, 1 Moore, Digest of International Law 74-96 
(1906); and there were undoubtedly deviations after the Civil War, probably an aftermath of 
American fear that the Confederacy would be recognized, Lauterpacht, Recognition in Inter- 
national Law 126-27 (1948); but broadly speaking it is fair to say that during this period the 
“de facto” or “stability” test was the keynote of American recognition policy as opposed to 
the “legitimacy” or “‘constitutive” theories of recognition. 1 Hyde, International Law 161-65 
(1945); Goebel, The Recognition Policy of the United States 219-21 (1915). 

4 The rationale of the only pre-1900 retroactivity cases, cited note 47 supra, is straight- 
forward: a successful revolution justifies its founders and, therefore, its actions from its be- 
ginnings will be treated by courts in the United States as valid. See Williams v. Bruffy, 96 U.S. 
176, 186 (1877). That this dictum is the main support for the three pre-1900 retroactivity 
cases is indicated by the fact that although the holding of the Bruffy case is not in point it is the 
only real authority relied on in the Underhill and Trumbull cases, while the Vanderbilt case 
contains no citation of authority relevant to the retroactivity of recognition. 

In the nineteenth century, when the tradition of the American revolution was strongly felt 
and the majority of revolutions involved changes in the direction of more rather than less 
democracy, this attitude is not hard to explain. Today when many revolutions are a threat to 
United States security, this rationale for the retroactivity doctrine may be less persuasive; and 
it is not surprising, therefore, that the approach of these early cases has increasingly disap- 
peared in the more recent cases to be discussed below. 

s° Yucatan v. Argumedo, 92 N.Y. Misc. 547, 157 N.Y. Supp. 219 (S. Ct., 1935) (in a dis- 
pute between officials of rival Mexican governments the officials representing the government 
later recognized by the United States allowed to recover after recognition even though the 
suit began before recognition); Oetjen v. Central Leather Co., 246 U.S. 297 (1918) (title to 
leather derived from an agent of the Carranza government, by which it had been confiscated 
before recognition, allowed to stand as against the United States transferee of the original 
Mexican owner); Ricaud v. American Metal Co., 246 U.S. 304 (1918) (United States owner of 
property seized by Carranza government before recognition and sold to defendants not allowed 
to recover after recognition); Molina v. Comision Reguladora del Mercado de Henequen, 92 
N.J.L. 38, 104 Atl. 450 (S.Ct., 1918) (holder under the Mexican revolutionary government 
not liable in conversion, after recognition, for henequen actually transferred to him under the 
authority of the revolutionary government); Monte Blanco Real Estate Corp. v. Wolvin Line, 
147 La. 563, 85 So. 242 (1920) (Mexican plantation owner not able to recover coffee taken be- 
fore recognition from a holder under the confiscating soldiers of the revolutionary government 
after recognition); Terrazas v. Holmes, 115 Tex. 32, 275 S.W. 392 (1925) (after recognition, 
the owner of cattle in Mexico not able to recover from one shown to have bought from a per- 
son in quiet possession in Mexico after the plaintiff had been, before recognition, divested 
of the cattle by decree of the revolutionary authorities); Terrazas v. Donohue, 115 Tex. 46, 
275 S.W. 396 (1925) (essentially the same as the preceding case). Up to 1938 the Oetjen and 
Ricaud cases were the most authoritative retroactivity of recognition opinions reported i in 
courts in the United States. The only precedent on the retroactivity point relied on in these 
cases is Underhill v. Hernandez, 168 U.S. 250 (1897), and the dictum from Williams v. Bruffy, 
96 U.S. 176, 186 (1877). That the doctrine of the retroactivity of recognition was not an 
accepted one before this time is indicated by the comments of John Bassett Moore on the 
statement of the holding in the Underhill case. Said Moore: “‘By no law, national or inter- 
national, can such a statement be justified. . .. The supposition that recognition of any kind 
‘validates all the actions and conduct’ of the government recognized is as startling as it is 
novel.” Moore, The New Isolation, 27 Am. J. Int. L. 607, 618 (1933). 

Nevertheless the principle has not since been questioned in courts in the United States 
and has been followed abroad, especially in France and England. Lauterpacht, Recognition 
in International Law 59-60 (1948); Nisot, Is the Recognition - a Government Retroactive?, 
at Can. Bar Rev. 627, 630, 640 (1943). 
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tic confiscations of Carranza’s military commanders before recognition. Unless 
the Salimoff decision should not be regarded as precedent for giving effect to 
all domestic confiscations, these cases are in complete agreement with the later 
New York holdings in the nonrecognition situation. If the dicta of the recent 
federal nonrecognition cases induces courts in future cases to abandon the 
Salimoff case as precedent, results after recognition would differ from results 
before recognition where the effect to be given even to the internal activities of 
unrecognized governments was the issue. 

The plight of those who entered transactions in reliance upon United States 
nonrecognition militates against extension of the law of the new government 
retrospectively. But courts in the United States have accorded reliance little 
weight against arguments favoring application of the law of the newly recog- 
nized government to the future consequences of past events, as well as to future 
events. Recognition per se favors such treatment in the interests of simplicity, 
stability and good relations. Failure to apply the law of the newly recognized 
government to past actions within territory controlled by it might cause fric- 
tion between the United States and the newly recognized government,” espe- 
cially where it would assist the former government.* 

The nonrecognition of the Soviet Union was the most important example, 
before World War II, of the changed United States attitude toward recognition 
of new governments which often delayed recognition for long periods.'4 Litiga- 


5* The less effect the courts give to the acts of the unrecognized government, the stronger 


this argument becomes. It should, therefore, be more persuasive to a court that decides a case 
like The Maret, 145 F. 2d 431 (C.A. 3d, 1944) (nationalization by an unrecognized govern- 
ment of the ships of its own nationals not given effect with respect to a ship overseas at the 
time—even for the purpose of recovering back money sent, by the new and unrecognized 
government to the captain of the ship, to enable it to return home), than to courts following 
the approach of the New York courts and allowing the law of the new government to control 
many cases before recognition even where they involve confiscation. Such cases cut down great- 
ly the possible scope of reliance on the law of the old government. 

A similar argument that can be made in these cases is stated by Judge Cardozo with refer- 
ence to the possible double liability of an American bank doing business in Russia: ‘Whatever 
risk it runs abroad, is one that it assumed as part of the business of a bank.”’ Petrogradsky 
Mejdunarodny Komerchesky Bank v. Nat’! City Bank of New York, 253 N.Y. 23, 40, 170 N.E. 
479, 485 (1930). However, this assumption of risk notion can be equally well applied to either 
side in these cases, where both parties are often engaged in foreign business; hence it is really 
of no great help in deciding retroactivity cases. 

5? See United States v. Pink, 315 U.S. 203, 225 (1942). 


53 In cases where the Russian state was claimant, Lehigh Valley R. Co. v. State of Russia, 
a1 F. 2d 396 (C.A. ad, 1927), Guaranty Trust Co. v. United States, 304 U.S. 126 (1938), a 
preference for the Kerensky government would result in turning over large sums which could 
well be used to finance anti-Soviet activity. Even in the private suits, one party was often a 
confiscated Russian corporation whose exiled officers were likely to put the money collected 
to anti-Soviet uses. 

54 The shift in American recognition policy during the twentieth century has been many- 
sided. There has been an increase in the practice of exacting concessions for American recog- 
nition. 1 Hyde, International Law 181 (1945). Emphasis has been placed on the willingness as 
well as the ability of a new government to fulfill its international obligations, especially in the 
case of the Soviet Union. 1 Hackworth, Digest of International Law 176-80 (1940). The prac- 





84 THE UNIVERSITY OF CHICAGO LAW REVIEW [Vol. 19 


tion arising from events during the nonrecognition period but litigated after 
the United States recognized the Soviet Union in 1933, with the United States 
government suing as Soviet assignee, has provided the only American holdings 
on the effect of the retroactivity doctrine respecting events which did not occur 
within the territory of the newly recognized government. 

During the 1930’s the New York courts refused to give effect to pre-recogni- 
tion Soviet nationalizing decrees with respect to assets situated outside of the 
U.S.S.R.5 All post-recognition New York cases involved the American assets 
of corporations, usually insurance companies, confiscated by the Soviet govern- 
ment. The insurance cases came up under the provisions of the New York In- 
surance Law of 1909, as amended, covering the regulation and liquidation of 
foreign insurance companies.* In Moscow Fire Insurance Co. v. Bank of New 
York and Trust Co.,5" the most important New York case, local creditors of the 
United States branch of an old Russian insurance company, confiscated by the 
Soviets, had received payment. The only question in the case concerned dis- 
position of the remaining assets, a point not covered by the Insurance Law.** 
The Court of Appeals of New York, in a four-to-three decision, reasoned: (1) 
Soviet nationalizing decrees had not been intended to reach these overseas 
assets; (2) the New York branches of Russian insurance companies were sepa- 
rate entities whose assets were to be disposed of according to New York law; 
and (3) “justice and equity” required distribution of assets to foreign creditors 
and then to stockholders of the old Russian corporation rather than to those 
claiming under the nationalizing decrees. Whether Soviet claims would have 
been allowed if not based on confiscation is not settled by the language used by 
the majority. Speaking for the dissenters, Judge Rippey disagreed with all three 
of the court’s arguments. Although it is not clear in the opinion, the majority 
was probably influenced by the fact that the usual rule respecting a foreign 


tice of refusing recognition for the reason that the new government acquired power by pro- 
cedures not in accord with the basic law of the country in question is exemplified in recent 
American recognition policy concerning Latin America and in the Stimson Doctrine of the 
nonrecognition of conquest. 1 ibid., at 180-92; Department of State Press Releases, No. 119 
(Jan. 7, 1932), at 41-42. See Sokoloff v. Nat’l City Bank of New York, 239 N.Y. 158, 145 
N.E. 917 (1924), where Cardozo, J., speaking for the court, refers ‘‘to the practice, now a grow- 
ing one, of withholding recognition, whenever it is thought that a government, functioning 
unhampered, is unworthy of a place in the society of nations.” Ibid., at 165-66 and 919. 

8 Viadikavkazsky Ry. Co. v. New York Trust Co., 263 N.Y. 369, 189 N.E. 456 (1934). 

% Consult Section 27, N.Y.L. (1919) c. 382, § 2, as amended, Section 28, N.Y.L. (1919) 
sein ansaamennn san Section 63, N.Y.L. (1909) c. 300, as amended, of the 1909 Insurance 
Law. The parts of Section 63 here relevant were replaced in 1932 by new provisions, §§ 400, 
405 and 406, N.Y.L. (1932) c. 191. Provisions replacing all three sections are now contained 
in the Insurance Law of 1939 §§ 42, 59-8, 90, sto and 515-24. 

57 280 N.Y. 286, 20 N.E. 2d 758 (1939). 


58 In 1936 New York enacted a more general liquidation statute providing for the liquida- 
tion and disposition of the United States assets of any foreign corporation that has been dis- 
solved, liquidated, or nationalized or otherwise ceased to function. N.Y.L. (1936) c. 917; 
N.Y. Civ. Prac. Act § 977-b. Hollander, op. cit. supra note 40, at 85-87. 
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confiscation is to refuse it effect as to local assets.5® The doubt in resolving the 
issue according to the general rule probably sprang from the fact that all the 
claimants involved were foreigners or assignees of foreigners, rather than local 
residents. This inference is supported by the dissenters’ belief that violation 
of the public policy was not paramount, an unlikely position had the victims 
of the Soviet confiscation been United States residents. The dissenters urged an 
analogy to the New York rule allowing the assignee in bankruptcy to claim 
local assets, an argument only possible in the narrow situation where local 
creditors had been satisfied.* The main importance of the opinion was, there- 
fore, that foreign claimants as well as local residents were allowed to benefit 
from the refusal to permit foreign confiscation to affect local assets. In this 
refusal the New York court followed the overwhelming weight of foreign 
authority. 

There is little precedent respecting the extraterritorial effect given Soviet 
decrees and legislation not repugnant to New York public policy. The Court of 
Appeals of New York was willing, after recognition, to give effect to domestic 
decrees of the Soviet government without the hesitancy apparent in the Sali- 
moff case.*} But, in general, New York courts exhibited the same proclivity 
for minimizing the importance of executive action as they had before recogni- 
tion,*4 indicating that their pre-recognition approach would not be substantially 
altered. Since confiscation was present in the Moscow case it is not possible to 
conclude that pre-recognition Soviet dissolution of a corporation, a nonrepug- 
nant act, would be refused effect after recognition with respect to assets out- 
side the Soviet Union in all cases. No clear holding has been found in any for- 
eign or domestic case indicating how recognition affects the treatment accorded 

59 280 N.Y. 286, 313-14, 20 N.E. ad 758, 768-69 (1939); 2 Rabel, Conflict of Laws: A Com- 
parative Study 91 (1947). 

Se This principle is well established in New York even in cases not involving corporations, 
Matter of Accounting of Waite, 99 N.Y. 433, 2 N.E. 440 (1885),Stone v. Penn Yan K. P. & B. 
Ry., 197 N.Y. 279, 90 N.E. 843 (1910), and has been reaffirmed since the Moscow holding. 
Fincham v. Income from Certain Trust Funds, 193 N.Y. Misc. 363, 81 N.Y.S. ad 356 (S. Ct., 
1948). The general American rule against the right of a foreign assignee in bankruptcy to sue 
in courts of the forum is reversed in the corporate dissolution situation. 2 Beale, Conflict of 
Laws §§ 159.3 (1935); 3 ibid., at §§ 560A—571; Goodrich, Conflict of Laws § 195 (1938). 

* The New York Insurance Law called for the payment of local creditors first, note 56 
supra. Because of the Full Faith and Credit clause, this preference would have been given ef- 
fect in any case, even had the claim been that of a previously appointed assignee of the dis- 
solved insurance company in another American state. Clark v. Williard, 294 U.S. 211 (1935). 

* 2 Rabel, op. cit. supra note 59, at 88-92. 

6s Dougherty v. Equitable Life Assurance Society, 266 N.Y. 71, 193 N.E. 897 (1934) (an 
American insurance company licensed to do business in Russia was required by the Czarist 
government to keep securities there for the benefit of Russian policy holders and to stipulate 
that Russian law would govern contracts with Russian nationals; confiscation of the Russian 
branch by the Soviets was held to release the insurance company from obligation on the in- 
surance contracts written by the Russian branch). 

6s The New York attitude is well indicated in United States v. President and Directors of 
the Manhattan Co., 276 N.Y. 396, 403-4, 12 N.E. 2d 518, 522 (1938). 
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the attempts of unrecognized governments to reach assets outside their terri- 
tory by methods not contrary to the public policy of the forum. 

The Supreme Court of the United States initially followed the lead of the 
New York courts. It refused to disturb the jurisdiction of the New York courts 
over New York assets of liquidated Russian corporations,® and it approved the 
key Moscow decision.* In Guaranty Trust Co. v. United States,” the Court 
limited the effect of the retroactivity doctrine by holding that the statute of 
limitations had run against the Soviet government during nonrecognition even 
though the Soviets had then been refused access to American courts. Although 
a strong argument can be made for tolling the statute of limitations in such cir- 
cumstances, this opinion rested on even stronger grounds than the Moscow 
case. The defendant in the case had repudiated the claims of the Soviet govern- 
ment to the funds in question in the early 1920’s. It would have been harsh to 
refuse the bank the protection of the six-year statute of limitations, especially, 
as the Court reasoned, since the representatives of the Kerensky government 
could have enforced the claim of the Russian state during the 1920’s.% Thus, 
it appeared that the Court would follow the overwhelming weight of world 
authority by refusing to give extraterritorial effect under American law to con- 
fiscatory decrees of the Soviet Union.’° 

However, in Belmont v. United States™ the Court held that the United States, 
as assignee of the Soviet Union under the Litvinov Assignment, had a cause of 
action for the American assets of a nationalized Russian corporation. The as- 
sets of a Russian corporation had been placed on deposit with a private New 
York banker. After confiscation by the Soviet government neither the cor- 
poration nor any of its representatives or creditors claimed the money. The 
only alternative to giving extraterritorial effect to Soviet confiscation would 
have been to allow the banker, or the state through escheat,” to benefit from 
the funds. 

The Belmont case was followed five years later in 1942 by United States v. 
Pink,” which overruled the Moscow decision and greatly extended the Bel- 
mont holding. The assets of Russian insurance companies had been confiscated 
by the Soviet Union. A surplus remained from the assets of the United States 


6s United States v. Bank of New York & Trust Co., 296 U.S. 463 (1936). 

® Moscow Fire Ins. Co. v. Bank of New York & Trust Co., 309 U.S. 624 (1940), affirming 
the New York decision by a three-to-three tie vote (without opinion). 

$7 304 U.S. 126 (1938). 


*§ The Nonrecognition of the U.S.S.R. and its Effect upon the Statute of Limitations, 90 
U. of Pa. L. Rev. 607, 610 (1942). 


% 304 U.S. 126, 138-41 (1938). 

7° 2 Rabel, op. cit. supra note 59, at 88-92. 

7 301 U.S. 324 (1937). 

™ For the present provisions on escheat of unclaimed bank deposits together with their his- 
torical development, consult the New York Abandoned Property Law §§ 300-305. 

73 315 U.S. 203 (1942). 
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branches after local creditors had been satisfied. The question in issue, as in 
the Moscow case, was whether foreign creditors and stockholders of the old 
companies or the United States, as Soviet assignee, should take the surplus. 
Speaking for the Court, Justice Douglas stated that the Soviet nationalization 
decrees should be given extraterritorial effect in accordance with their intent,’ 
New York policy notwithstanding.’ But the reasons for extending the effect 
of the Soviet decrees were not those of the dissenters in the Moscow case. Noth- 
ing is said respecting the separateness of American branches of Russian cor- 
porations or of the analogy to bankruptcy proceedings. The reason given for 
the extraterritorial application of the decrees is the executive policy accom- 
panying recognition of the Soviet Union. 

In according broad effect to the retroactivity doctrine, the Pink case con- 
tradicted the traditional policy of refusing effect to attempted confiscations of 
assets situated outside the territory of the confiscating government, recognized 
or unrecognized. The fact that the government of the United States was bene- 
ficiary of the Soviet confiscation probably was of importance in achieving the 
result, but clearly, executive policy is the prime ground for the decision. How- 
ever, the executive policy of the Litvinov Assignment,”* which the Pink case 
followed, is far from clear.’? It could be argued that the Court was influenced 
by more general considerations than the specific policy of the Assignment. Per- 
haps, as later opinions in the lower federal courts in nonrecognition cases have 
thought,”* the Court felt bound by the policy of recognition per se. The in- 
creased importance of recognition in American foreign policy may have influ- 

74 315 U.S. 203, 218-21 (1942). 

75 The finding of contrary and overriding executive policy was necessary for the Supreme 
Court to take an independent position on this case under the rule of Erie R. Co. v. Tompkins, 
304 U.S. 64 (1938), since the federal courts are bound to follow the rules of the states in which 
they sit even with respect to conflict of laws rules. Klaxon Co. v. Stentor Co., 313 U.S. 487 
(1941); Griffin v. McCoach, 313 U.S. 498 (1941). 

% Establishment of Diplomatic Relations with the Union of Soviet Socialist Republics, 
Eastern European Series, No. 1 (Dep’t State, 1933). 


7 The Supreme Court’s interpretation of the Litvinov Assignment has been bitterly 
attacked. Borchard, Extraterritorial Confiscations, 36 Am. J. Int. L. 275 (1942); Jessup, The 
Litvinov Assignment and the Pink Case, 36 Am. J. Int. L. 282 (1942). Justice Douglas, speak- 
ing for the Court in the Pink case, reasons that giving extraterritorial effect to the Soviet de- 
crees will help do away with Russo-American friction. Mr. Jessup and Mr. Borchard argue 
that the Assignment itself states no executive policy; that there was no executive intent to 
give extraterritorial effect to Soviet confiscation; that such intent could not be presumed for 
acts giving effect to confiscation which would possibly violate the Fifth Amendment when done 
in peacetime without congressional concurrence; and that collection by the United States of 
All Russian credits in the United States would amount to a mere $20,000,000 as against the 
$300,000,000 total of Russian debts to the United States and would, therefore, have almost 
no friction-lessening effect even if distributed by the United States to domestic creditors of 
Russia. See text and note at note 106 infra. Although this summary cannot adequately pre- 
sent the full scope of the controversy, it does show that the Supreme Court was not following 
clear and undisputed executive policy in the Pink case. Hollander, op. cit. supra note 40, 
at 64-78. 


7% Authorities cited note 42 supra. 
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enced the Court in this direction.” If so, future Supreme Court retroactivity 
decisions (the Pink case is the latest) can be expected to follow the Pink hold- 
ing even where explicit executive policy, similar to the Litvinov Assignment, 
does not accompany recognition. 

Only local creditors were excepted from the sweeping effect of the Pink 
decision.** Succeeding decisions in the lower federal courts show no disposition 
to limit the scope of the Pink decision despite its unprecedented nature.™ In 
Steingut v. Guaranty Trust Co.,™ the scope of the first Guaranty Trust decision 
was limited. The United States, as Soviet assignee, was awarded the New York 
bank deposits of a nationalized Russian corporation against the claims of the 
New York statutory liquidator and local creditors barred for procedural rea- 
sons. The district court held that the claims of the United States under the 


79 Note 54 supra outlines the factors that first became of primary importance in American 
recognition policy during the second and third decades of this century. Exemplified in the re- 
fusal to recognize the results of aggression during the 1930’s and 1940’s and in the continued 
recognition of exiled governments, this new policy was an important tool of United States 
foreign policy during this period. Relations with Communist China and with the Baltic states 
are recent examples of the fact that recognition and nonrecognition are now dependent 
more on the strategy of world politics than on objective standards as to the internal popu- 
larity of the new government. 

In theoretical terms American recognition policy has approached the ‘“‘constitutive” 
theory rather than the “‘stability” theory. On this subject consult Kelsen, Recognition in 
International Law, 35 Am. J. Int. L. 605 (1941); Lauterpacht, Recognition in International 
Law (1948); Graham, Some Thoughts on the Recognition of New Governments and Régimes, 
44 Am. J. Int. L. 356 (1950). 

This changed attitude toward recognition, together with the over-all increase of the im- 
portance of foreign policy, changes the whole context in which the courts decide retroactivity 
of recognition cases, and it undoubtedly accounts, to some degree at least, for the greatly in- 
creased attention given in recent retroactivity cases to the question of executive foreign policy. 
For a discussion of a similar example of the increasing importance of executive foreign policy 
in a field of law where local control is ordinarily at its peak, consult State Regulation of Non- 
resident Alien Inheritance—An Anomaly in Foreign Policy, 18 Univ. Chi. L. Rev. 329 (1951). 

8 The language in the case indicates that, with respect to property existing at all times in 
this country, the claims arising out of the business of the United States branch of a national- 
ized Russian corporation might be allowed, even where they conflicted with executive policy. 
315 U.S. 203, 226-29 (1942). The argument is that confiscation of foreign governments cannot 
extinguish claims to property in the United States arising from transactions in the United 
States simply by reason of an executive agreement collateral to recognition because such an 
agreement runs counter to the limitations of the Fifth Amendment. Borchard, Extraterritorial 
Confiscations, 36 Am. J. Int. L. 275 (1942); United States v. Pink—A Reappraisal, 48 Col. L. 
Rev. 890 (1948). The protection of the Fifth Amendment extends to aliens, making it a con- 
sideration in all these cases. Russian Volunteer Fleet v. United States, 282 U.S. 481 (1931). 


* Steingut v. Guaranty Trust Co. of New York, 58 F. Supp. 623 (S.D.N.Y., 1944), aff'd 
161 F. ad 571 (C.A. ad, 1947); United States v. New York Trust Co., 75 F. Supp. 583(S.D.N.Y., 
1946) (United States, as Soviet assignee, takes the New York assets of a nationalized Russian 
corporation as against the New York statutory liquidator and creditors of the Russian corpora- 
tion, some of whom may be domestic but all of whom have slept on their rights); United States 
v. Nat'l City Bank of New York, 90 F. Supp. 448 (S.D.N.Y., 1950) (United States, as Soviet 
assignee, takes the assets of a nationalized Russian corporation in preference to New York’s 
statutory liquidator, but subject to the set-off of notes defaulted on by the Russian state and 
due and payable at the same bank). 


% 58 F. Supp. 623 (S.D.N.Y., 1944), aff'd 161 F. 2d 571 (C.A. 2d, 1947). 





1951) COMMENTS 89 


Litvinov Assignment were not barred by the statute of limitations if the stat- 
ute had not run before recognition against the old Russian corporation because 
of a suit by that corporation in the pre-recognition period. In other words, 
there was privity for the purpose of tolling the statute of limitations between 
the Soviet Union and the corporation it had nationalized. The court also re- 
duced the defendant bank’s set-off against the Russian state by the amount 
the United States, as Soviet assignee, had been unable to recover in the first 
Guaranty Trust case because of the statute of limitations bar.*? To reach this 
result District Judge Rifkind argued that it would be inequitable to allow the 
defense of the statute of limitations where the only claimant admitted to have 
a claim before recognition had sued during the nonrecognition period and the 
only claimant admitted to have a claim after recognition had begun his suit 
shortly after recognition. Judge Rifkind felt that the first Guaranty Trust case 
was an exception to a general rule that the statute of limitations does not run 
against those barred from suing in the only courts where their claims are en- 
forcible. He refused to extend the exception to the case before him, the set-off 
and the suit by the old corporation serving to distinguish the two cases.*4 The 
Supreme Court has never given its views on these matters. 

In summation, the decided cases indicate certain precautions that should 
be taken by those expecting to have dealings with persons or property from the 
territory of an unrecognized government. They should require payment in ad- 
vance, keep goods and other property to which they have title out of the terri- 
tory of the unrecognized government and out of the ships (which might be 
seized and the goods along with them) of the still recognized government, have 
all contracts expressly governed by United States law, and deal with persons 
having attachable property within the United States. Furthermore, they 
should keep well posted on the attitude of the United States government 
toward the new government. More than this cannot be said with certainty. A 
great deal remains undecided and subject to change. 


IV 


As an aid in analyzing the probable future developments in the private litiga- 
tion involving delayed recognition, consider the problems facing courts in the 


83 Set-offs or counterclaims against foreign governments when they enter the courts of the 
United States as plaintiffs must arise from the same transaction and be equal to or less than 
the claims of the plaintiff government to be permissible. Reeside v. Walker, 11 How. (U.S.) 
271 (1850); The Siren, 7 Wall. (U.S.) 152 (1868); People of the State of New York v. Dennison, 
84 N.Y. 272 (1881). In retroactivity of recognition cases, where the Soviet Union had a claim 
against a United States bank, set-offs of the obligations of former Russian governments due 
and payable at the same bank were allowed, even though they arose from other transactions, 
on the theory that different accounts of the Russian state held by the same bank could be 
allowed to cancel one another without violating sovereign immunity. United States v. Nat’l 
City Bank of New York, 83 F. 2d 236 (C.A. 2d, 1936); United States v. Nat’! City Bank of 
New York, 90 F. Supp. 448 (S.D.N.Y., 1950). Contra: United States v. New York Trust Co., 
75 F. Supp. 583 (S.D.N.Y., 1946). 


458 F. Supp. 623, 637 (S.D.N.Y., 1944). 
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United States in a more complicated case than the Wells Fargo case outlined in 
the introductory section of this comment. Suppose a United States bank, “B,” 
has deposits of ““X” and “Y,” two companies incorporated by the predecessor 
of an unrecognized government. X and Y have been “nationalized” by the 
new government; their former directors have a new domicile outside the terri- 
tories of both the United States and the unrecognized government. B will do 
well to give the matter considerable thought before deciding whether to make 
payment to the expatriated representatives of X and Y. 

If “‘Russian’’ cases are followed as precedent, the outlook for B is indeed an 
undesirable one. If the new government tried to take over the assets of X and 
Y, B’s payment, followed by recognition before the statute of limitations has 
run, could result in B’s being subject to double liability under a broad applica- 
tion of the Pink doctrine, although considerations not otherwise applicable in 
retroactivity cases militate strongly against such a result.*s If the Steingut case 
is followed, B would be liable to the new government beyond the statutory 
period, provided X and Y had been suing for the money during the running of 
the statutory period. If the new government’s claim to the funds of X had been 
barred by the statute of limitations, any counterclaim or set-off B might have 
against the new government in a suit for the funds of Y might be reduced to 


8s Even if a court decided that the Pink case called for post-recognition liability to holders 
under the law of the new government after holders under the old law had been paid before 
recognition, a decision against B bank would not be without difficulty. Had B paid X and Y of 
its own accord, the decision would probably go against B on the theory that it paid with its 


eyes open knowing that the retroactivity doctrine existed and would be applied if recognition 
did in fact occur. Payment at the order of a court other than a court of highest appeal would 
probably be the same. No relief is allowed from a lower court decision based on a mistaken 
view of the law where no appeal from that decision was taken. 21 C.J.S., Courts § 194 (1940). 
The analogy to the circumstances under discussion seems persuasive. However, if the Supreme 
Court required B to pay X and Y, and the same court decides later that in theory the claim 
of the new government against B is a good one, more difficult problems arise. Where a court re- 
verses itself, the second decision is generally held to be retroactive, but this general rule is 
said not to be able ‘‘to impair the obligations of contracts entered into, or injuriously affect 
vested rights acquired, in reliance on the earlier decision, as where . . . the construction of a 
Constitutional provision or statute . . . is afterward changed.” 21 C.J.S., Courts § 194 (1940). 
The line between vested rights and those subject to divestment under this rule has not been 
clearly delineated, and it has been suggested that the question of the retroactive application 
of the second decision is up to the overruling court in the individual case. Great Northern Ry. 
Co. v. Sunburst Oil & Refining Co., 287 U.S. 358, 364-65 (1932). Strictly speaking, there is no 
court reversal here, only a change in executive policy; and it might be argued that if the 
first decision was wrong then B should have an action back against X and Y rather than a de- 
fense to the second action. However, the analogy to the overruling of a prior judicial determi- 
nation is a close one, and the scope of the vested rights protected by the rule excepting such 
rights from those subject to divestment by the reversal of judicial precedent is certainly nar- 
row if it does not include B’s rights here. 

The right of B to restitution from X and Y following a second payment to the new govern- 
ment rests on theoretically substantial grounds, Rest., Restitution §§ 46, 74 (1937), but is not 
worth much practically. The statute of limitations may have run in favor of X and Y if the 
nonrecognition period is long, and they are likely to have all their assets abroad out of the reach 
of courts in the United States. Furthermore, if the ‘‘Russian” cases are any indication, their 
original suits were probably part of a liquidation process so that they would be completely 
defunct by the time B got around to suing them in most cases. 





1951] COMMENTS gt 


the extent of the barred funds of X. Clearly, B will try to avoid payment. 
Refusal to pay, however, will probably result in litigation, which will toll the 
statute under the doctrine of the Steingut case. Apparently, the best course of 
action for B where nonrecognition is expected to be of long duration is to pay 
the expatriated representatives in order to start the running of the statute of 
limitations as soon as possible. If recognition is expected momentarily, the 
best course would be to resist the claims of X and Y in the hope that their 
claims will not be settled before being quashed by recognition of the new gov- 
ernment. The opinion in the Wells Fargo case indicated that where the holders 
under both the old and the new law sue at once before recognition the bank 
may be able to deposit the money in court and escape further harassment. 
However, this solution, although apparently a desirable one, will generally 
not be available to the bank.® In no case involving the Soviet Union was there 
a successful attempt to bring all the possible parties together in one suit. 

Clearly, it will be important to B to be able to forecast the specific recognition 
policy of the United States government. Even if B were able to predict whether 
the nonrecognition period in question was to be of long or short duration, its 
difficulties in discovering and following governmental policy would not be at 
an end. Various specific policies of the United States, such as freezing orders, 
might affect the assets during the nonrecognition period. Although the man- 
dates of policy were followed, recognition could undermine B’s position if some 
new arrangement as to the disposition of this type of claim were a condition 
expressly or tacitly accompanying recognition. 

Moreover, interpretation of such policies in the proper court may be difficult 
to predict. The interpretation of the Litvinov Assignment by the Supreme 
Court in the Pink case was open to serious question.*’ The uncertainties of 
litigation where interpretation of the policy of a foreign government becomes 
an issue are epitomized in the contrary views of the same Russian decrees in 
the Pink and Moscow cases.** The ease with which a skilful judge can extend 
or limit the effect of a document which he is interpreting, in reaching a result 
he considers desirable for entirely different reasons, is too well understood to 
need further comment. Where no explicit governmental policy is present the 
courts may find it by interpolation from related areas. Recognition or nonrecog- 
nition per se may be deemed controlling policy. If past records are any indica- 
tion, different courts will look at these matters differently. Thus, B must also 


* See text at notes 93-99 infra. 

7 An example of the difficulties in interpreting executive intent in foreign affairs is the dis- 
pute between Circuit Judges Hand and Clark in Bernstein v. Van Heyghen Fréres Société 
Anonyme, 163 F. 2d 246 (C.A. 2d, 1947). 


** The exact interpretation of foreign laws is a matter to be determined by the court in the 
same manner it would use in interpreting a deed or contract. Eastern Building & Loan Ass’n v. 
Williamson, 189 U.S. 122 (1903); Merinos Viesca y Companfa v. Pan-American Petroleum & 
Transport Co., 83 F. 2d 240 (C.A. ad, 1936); Petrogradsky Mejdunanarodny Komerchesky 
Bank v. Nat’l City Bank of New York, 253 N.Y. 23, 170 N.E. 479 (1930). 
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consider which court will be most favorable and whether it can get the litiga- 
tion into that court.* 

In discussing this relatively simple situation involving B, X and Y, not all 
of the complicating factors involved in many past retroactivity decisions were 
raised. The United States branches of X and Y might be considered, by statute 
in certain cases, as separate from their foreign corporate parent, and, there- 
fore, not subject to dissolution by the government of the state of their incorpora- 
tion and not subject to levy for the debts of their parent corporations. Under 
such facts, B would be safe in paying X and Y. Statutes requiring that foreign 
corporations reincorporate themselves as United States corporations for pur- 
poses of doing business in the United States—in effect the New York Insurance 
Law does just that®—could thus provide a solution to many retroactivity 
problems. 

Next, there are the difficulties with respect to the local creditors of X and Y. 
The Pink decision left open the question of whether, where executive policy is 
involved, claims of local creditors have priority over those of the newly recog- 
nized government. Logically, there is no reason why their claims might not be 
overridden in the name of executive policy in the same manner as those of for- 
eign creditors, but there is a serious question as to whether it would be consti- 
tutional to deny their claims under the Fifth Amendment.” Matters of public 
policy also create difficulties. The split between minority and majority in the 
Moscow case on the issue of United States public policy with respect to con- 


fiscation is further complicated in situations where the confiscation is by a 
friendly government rather than by one considered hostile. Holdings from the 
war period sustaining the sequestration decrees of friendly governments in exile 
indicate that extraterritorial confiscation is not repugnant when in line with 
United States international policy.” Executive policy, notions of reliance, pro- 
tection of local creditors, and other public policy concepts are all crucial in 


** Diversity of citizenship, making it possible to litigate in either federal or state courts, 
exists in a large number of these cases where foreign citizens are involved. Suits between 
aliens may be brought only in state courts, however. Ex parte Edelstein, 30 F. 2d 636 (C.A. 2d, 
1929), cert. denied sub nom. Edelstein v. Goddard, 279 U.S. 851 (1929). Suits where the 
original parties both lived in one state or were both aliens could be brought within federal 
jurisdiction by bona fide assignments for value. Jones v. League, 18 How. (U.S.) 76 (1855); 
1 Stat. 78 (1789), as amended, 28 U.S.C.A. § 1359 (1949). Where no diversity jurisdiction was 
involved, the presence of a federal question might still make it possible to bring the case into a 
federal court. The executive intent in the Litvinov Assignment was enough in the Pink 
case, and even nonrecognition might be sufficient to raise a federal question if failure to 
implement it might hinder executive foreign policy. See United States v. Pink, 315 U.S. 203, 
229-31 (1942); compare the quotation in note 42 supra. 

9° Statute cited note 56 supra. 

9* See discussion at notes 77 and 80 supra. 


* Anderson v. N.V. Transandine Handelmaatschappij, 289 N.Y. 9, 43 N.E. 2d 502 (1942). 
On the general problem of the effect given to the expropriation and sequestration of friendly 
governments during World War II, consult Protective Expropriatory Decrees of the Govern- 
ments in Exile, 41 Col. L. Rev. 1072 (1941). 
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decisions involving delayed recognition. As in most fields where litigation has 
not been too frequent, however, the order of priority has not been established. 
At first blush, giving positive effect to the acts of recognition and nonrecog- 
nition per se, as recent federal courts appear inclined to do, seems a reasonable 
solution for the problems in this field. However, under such an approach B 
bank would have one set of rights and duties the day before recognition; a con- 
tradictory set the day after. In theory, this results from following executive 
policy, which is apparently in direct conflict on the two days. Actually, of 
course, the executive’s decision results from balancing a complicated set of fac- 
tors. The development is often one of gradual evolution rather than of widely 
fluctuating reversals. The contradictory solution of the courts not only offends 
against ordinary notions of reliance and of extinguishment of state claims; it 
fails in its stated objective of aiding executive policy. Where failure to recognize 
is of importance to the executive the reason usually is that the new government 
is not favored by the United States, or at least not favored over the old govern- 
ment. The desire is to help the old government at the expense of the new one. 
However, Americans will be chary of dealing with the old government (or those 
claiming rights under its laws) for fear that they will lose their rights after 
recognition. They may even be willing to risk dealing with an unrecognized 
government if they know recognition will validate their transactions. Despite 
the fact that executive policy has achieved new importance politically and ju- 
dicially, the presence of recognition or nonrecognition per se cannot provide an 
unerring guide to the disposition of these cases. Compelling considerations, con- 
stitutional and otherwise, would probably require preferential treatment for 
local creditors; and problems concerning the statute of limitations would still 
exist. Moreover, reliance and possible double liability would furnish strong 
motivations for abrogating a judicial position making recognition crucial. 


Vv 


Clearly, a new approach must be made to the problems raised by delayed 
recognition if they are to be solved in a fair and consistent manner. One method 
of improvement is suggested in the Wells Fargo case outlined in the first para- 
graph: give the assets in question to the court until a final disposition of the 
dispute is possible. Unfortunately, the procedure suggested by the Wells Fargo 
case can be used only in a narrow field for at least three reasons. 

(x) The case turned on the question of who should represent a Chinese bank, 
thirteen of whose twenty-five directors were appointed by the Chinese state. 
The Chinese Communists, having taken over the central office of the bank, dis- 
puted the right of the American branch to withdraw funds in an American 
bank. The opinion is not clear respecting the relevant provisions of the bank’s 
charter, and the fact that the desires of the nongovernmental directors were 
unknown is emphasized by the court. The result would be in some doubt even 
under Nationalist law. Were there a clear-cut dispute between those claiming 
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under the law of the old government and those claiming under the law of the 
new government, the latter would probably lose in all cases involving property 
situated or contracts made and performed outside the territory controlled by 
the unrecognized government.® If the claimants were official representatives 
of the new government they could not in any case appear in court because such 
persons have no juristic personality in courts in the United States.% 

(2) The complicating factor in most of the “Russian” cases—acts repug- 
nant to United States public policy—was not present in the Wells Fargo case. 
If courts in the United States decided to limit the Salimoff case to its particular 
facts and to refuse to give effect to the internal confiscation of an unrecognized 
government,°s no claims could be based on the domestic confiscatory activities 
of unrecognized government.” 

(3) At the time of the decision, Communist China had not yet intervened 
in Korea. It was rated an excellent chance of being admitted to the United 
Nations and of being recognized by the United States within a short time. The 
Court of Appeals of New York was apparently influenced by such considera- 
tions in letting Soviet domestic confiscation stand, before recognition, in the 
Salimoff case.*’ If these factors account, even partially, for such a result in the 
Salimoff case, postponement in the Wells Fargo situation was clearly justified. 
But the factors pointing toward early recognition in the Wells Fargo case are 


93 See text and notes at notes 8-9 and 25-29 supra. Complications may occur where the 
new government in question, though not recognized by the United States, has been or is 
about to be recognized by other nations and a cause of action involving the nationals of the 

izing nations comes to trial. If courts in the United States hold claimants here to the 
old law, the persons liable here, if they do business where the new government is recognized, 
may be liable again. Fears of this nature led the Court of Appeals of New York to give in- 
direct extraterritorial effect to Soviet confiscation before recognition by refusing to allow the 
exiled directors of a Russian corporation to sue in the United States for corporate assets de- 
posited in a United States bank. Russian Reinsurance Co. v. Stoddard, 240 N.Y. 149, 147 
N.E. 703 (1925). However, the holding in this case was later closely hedged in by Petrogradsky 
Mejdunarodny Komerchesky Bank, 253 N.Y. 23, 38-40, 170 N.E. 479, 485-86 (1930); 
furthermore, the liquidation by the New York Superintendent of Insurance resulted eventually 
in the directors of the old corporation repossessing their assets (after United States 
creditors had been paid off). Matter of People (Russian Reinsurance Co.), 255 N.Y. 415, 175 
N.E. 114 (1930). The total effect of the Stoddard case was to route the payment to the direc- 
tors of the Russian corporation through the Superintendent of Insurance so that double 
liability of a United States bank would be cut off, and therefore the case stands for giving con- 
sideration to foreign recognition of new governments unrecognized by the United States only 
in so far as is necessary for the protection from double liability of United States corporations. 
Other United States precedent on this point is lacking. 
*4 Authorities cited notes 19 and 41 supra. 
%5 A not unlikely possibility in view of its somewhat tenuous basis and the recent trend in 


the federal courts of increased hostility toward unrecognized governments. See text and notes 
at notes 39, 40, and 42 supra. 

% Just as in the case of the possible extraterritorial effect of the law of the unrecognized 
government, note 93 supra, this could raise difficulties for internationally operating corpora- 
tions who were liable to suit in nations that apply the same rules to both recognized and un- 
recognized governments as far as their domestic activities are concerned. Authorities cited 
note 40 supra. 

97 See note 39 supra. 
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not part of the context of every nonrecognition case. As a matter of fact, since 
the Wells Fargo decision, the attitude of the United States obviously has grown 
more hostile toward the People’s Republic of China.®* Recognition of Commu- 
nist China may be far in the future and courts today are not likely to order a 
delay in the litigation of claims involving Communist China for an indefinite 
period of nonrecognition.%® 

The limitations of the Wells Fargo solution indicate that in many situations 
the claimants under the law of the new government would be unable to appear 
in courts in the United States, and would be sure to lose if they could. Those 
courts which give weight to executive policy would be hesitant to favor the new 
government by postponing the disposition of assets in dispute. 

The Wells Fargo solution, limited as it is, depends upon having all parties 
to the dispute before the court so that they will be bound by the determination 
and so that an innocent stakeholder can deposit the assets with the court and 
be excused without possibility of further difficulties. In the Wells Fargo case 
the representatives of the unrecognized government, the Chinese Communists, 
prevented $600,000 from getting into the hands of their enemies and apparently 
stood a good chance to get it themselves in a short time. Six months later, how- 
ever, freezing orders would have prevented their obtaining the funds,'** and 
the extreme hostility toward their intervention in Korea would have produced 
the least favorable atmosphere for the presentation of their claims. Their only 
course would have been to wait for recognition before claiming the money, on 
the theory that the retroactivity of recognition validated their claims irrespec- 
tive of payment to the Nationalists. Interpleader by the Wells Fargo Bank 
would be the method of avoiding the possibility of double liability, but such 
a remedy would not be available. The presence of two alien claimants would 
make the most liberal interpleader remedy, the Federal Interpleader Act of 
1936, unavailable." The two states where Russian and Chinese cases have 
arisen, New York and California,’ have liberal interpleader statutes.**? But 

»* Trade with Communist China has been stopped and all funds that might be used to their 
benefit frozen. Transportation Order T-2, 15 Fed. Reg. 9063 (1950); Foreign Assets Control 
Regulations, Part 500, 15 Fed. Reg. go40 (1950). 

% Referring to a similar situation in litigation involving a Russian corporation, Judge 
Cardozo said: ‘‘We are unable to accept the view that postponement to the Greek Kalends is 
the fitting answer to a prayer that the court unlock the fund.” Matter of People (Russian 
Reinsurance Co.), 255 N.Y. 415, 422, 175 N.E. 114, 116 (1931); and the Court of Appeals of 
New York rejected as unconstitutional under the Contracts Clause of the federal Constitution 
a New York statute calling for this very result. Sliosberg v. New York Life Ins. Co., 244 N.Y. 
482, 155 N.E. 749 (1927). 

100 See note 98 supra. 

191 62 Stat. 931, 936, 970 (1948), 28 U.S.C.A. §§ 1335, 1397, 2361 (1950). The jurisdiction 


of the District Courts is limited to certain categories of persons by this act and the categories do 
not include the case where the two claimants are aliens. 


102 With exception of one Massachusetts case, all the ‘‘Russian” cases arose in the state or 
federal courts of New York, Hollander, op. cit. supra note 40, at 7, and the only Chinese case 
was in the federal district court for the northern district of California. Bank of China v. Wells 
Fargo Bank & Union Trust Co., 92 F. Supp. 920 (N.D. Calif., r950). 


*°3 Cal. Code Civ. Proc. Ann. § 386 (1950); N.Y. Civ. Prac. Act §§ 285-87. 
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interpleader would not be available in either state except for in rem actions be- 
cause the requirement of personal service within the jurisdiction could not be 
met.'*4 The deep-seated tradition in American law against binding persons who 
have not had their day in court doubtless precludes any relaxation of this rule 
by the courts. 

Discussion of the procedures available in this situation suggests the con- 
clusion that the courts are unable to dispose of these delayed recognition diffi- 
culties during the nonrecognition period. A consistent and complete solution 
requires executive or legislative action. New York has made a start. With 
respect to bank deposits, a New York statute provides that claims by corpora- 
tions from the territory of an unrecognized government can safely be ignored.'"5 
Further, Section 977-b of the New York Civil Practice Act'® provides for the 
final disposition of all United States assets of foreign corporations that become 
defunct for any reason. These statutes cover many of the situations that caused 
trouble in the “Russian” cases but they are limited in scope and are subject to 
being overridden by contrary federal policy. Thus, action on the federal level 
is imperative. 

The executive, being primarily responsible for foreign policy, is the logical 
branch of the government to initiate action. It does the bargaining with the 
new government over the disposition of claims existing between the United 
States and the new government, as part of the conditions of recognition. How- 
ever, there are limits on unilateral executive action in this field. The executive 


has authority to recognize new governments and make executive agreements, 
but there is a point where these matters become broad enough to be treaties, 
requiring the concurrence of the Senate.'*? Moreover, disposition of these claims 
through governmental action would probably involve monetary transactions 


04 Rosenthal v. United Transportation Co., 196 App. Div. 540, 188 N.Y. Supp. 154 (1st 
Dep’t, 1921); Devoy v. Nelles, 197 App. Div. 628, 189 N.Y. Supp. 492 (1st Dep’t, 1921). No 
California cases are directly in point but the universal American rule is in accord with that of 
New York, 48 C.J.S., Interpleader §§ 21, 25 (1947), even as between states under the Full Faith 
and Credit Clause of the Constitution. New York Life Ins. Co. v. Dunlevy, 241 U.S. 518 
(1916). One possible way around this difficulty would be to call all interpleader actions where 
the plaintiff brings the res into court in rem actions. Only one American jurisdiction has a case 
hinting at such a doctrine. In Metropolitan Life Ins. Co. v. Schultz, 21 Pa. Dist. & Co. Rep. 
687 (County Ct., 1934), an insurance company faced two suits on one policy in two different 
Pennsylvania county courts. The company asked for interpleader in the court of X county. 
The claimant in Y county disputed the right of the X county court to obtain jurisdiction over 
him. The X county court interpreted a state interpleader statute as giving it the right to serve 
the Y county claimant on the ground that the money had been paid into court so that the 
action was essentially an action in rem rather than in personam. American authority directly 
in point is contra to the Schultz case. Hanna v. Stedman, 230 N.Y. 326, 130 N.E. 566 (1921); 
Brighton v. Washtenaw Circuit Judge, 217 Mich. 650, 187 N.W. 363 (1922). 


5 New York Banking Law § 134, subsection 7. 

106 N.Y.L. (1936) c. 917, a8 amended. The constitutionality of this section was upheld in 
Oliner v. American-Oriental Bank, 252 N.Y. 748, 27 N.E. 2d 40 (1940). 

te? Borchard, Extraterritorial Confiscations, 36 Am. J. Int. L. 275 (1942); Executive 
Agreements and the Treaty Power, 42 Col. L. Rev. 831 (1942). 
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which require congressional action. Apart from these considerations, it is un- 
likely as a matter of practical politics that the executive would develop any 
broad plan for determining title to large amounts of property without con- 
gressional concurrence. Thus, joint executive-legislative federal action ap- 
pears the only logical and feasible method of resolving the difficulties in this 
field. 

A beginning was made in the case of the Soviet Union. The executive ob- 
tained the Litvinov Assignment, and Congress authorized the President to ap- 
point a commissioner, apparently looking toward a distribution of the funds 
collected under the Assignment.’ Executive and legislative actions must 
meet the standards of the Fifth Amendment,’” but this presents no insuperable 
difficulties. Congress and the executive should be able to work out a set of 
rules defining the right of the various types of persons and property affected 
by delayed recognition."* Legislative-executive regulation of this field on the 
federal level, is clearly preferable to the shifting, ex post facto determinations of 
our many-headed judicial system. 


ASSIGNABILITY OF EMPLOYEES’ COVENANTS 
NOT TO COMPETE 


Covenants of a vendor not to compete with the purchaser of his business and 
of an employee not to compete with his employer subsequent to his term of 
employment do not fall within the category of restraints of trade which are 
void.' A desire to facilitate sales of businesses and the hiring of workers has 
typically been said to account for the enforceability of covenants ancillary to 


108 53 Stat. 1199 (1939). This commissioner was supposed to prove all United States claims 
against the Soviet Union, but the money to pay his salary was never appropriated and the 
claims never proved. The money collected under the Litvinov Assignment is still in the United 
States Treasury. Private Communication from M.P. Shaner, Assistant Legal Adviser to the 
State Department, Feb. 28, 1951. 


109 See discussion notes 77 and 80 supra. 


11° The freezing and trade restriction orders, note 98 supra, are a desirable prerequisite to 
full regulation of this problem. 


* All contracts in restraint of trade, even if ancillary, at one time were void. It is certain 
Joomagr pnts ag ur absare it ottae theme hag dap bam. ro 
exercise of a trade, they were unenforceable. In Dier’s Case, Y.B. 2 Hen. V, pl. 26 (1414), the 
court remarked that if the plaintiff were there, he would go to prison until he paid a fine to 
the King. The policy that made it desirable that laborers work at some gainful occupation 
beennae af the sasipower chestegs ottenlauslt Gp Gil Bniat Weal Gicinael Giak oats var- 
sons should not be restrained from working. The Statute of Laborers passed in 1349 required 
every able-bodied man under sixty years of age, not engaged in a trade, tilling land or other- 
wise profitably engaged ‘‘to serve him that doth require him, or else be committed to the 
gaol.” 23 Edw. III c. 1 (1349). As the population increased and labor became more mobile, 
the policy changed. The leading case of Mitchell v. Reynolds, 1 P. Wms. 181 (K.B., 1711), 
decided that ancillary restraints were valid, at least if partial in their scope. For a general 
survey of this subject, consult 5 Williston, Contracts §§ 1634, 1635 (rev. ek 1937); Diets, & 
Political and Social History of England 57-58 (3d ed., 1946). 
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such transactions.? In view of this rationale, these covenants will be unen- 
forceable if there is no main lawful transaction, or, there being such a transac- 
tion, if the restraint goes beyond what the court considers to be reasonable.’ 
Since restrictive covenants are contrary to a broader policy firmly imbedded 
in our institutions—the promotion of competition—every extension of their 
scope should harmonize with that policy. In this light, the question here is 
whether the employee’s covenant is, as some courts have held, so similar to 
that of the vendor that it too is assignable. 

With respect to the vendor’s covenant, there is little, if any, dissent from 
the notion that it may be enforced by one who purchases the business from 
the original covenantee, even in the absence of express words of assignability.‘ 
A guarantee that the vendor of a business will not trade on the good will sold 
along with the tangible assets of the business is said to be indispensable for an 
effective transfer of the good will. Courts have had no difficulty in saying that 
for this reason the vendor’s covenant is tantamount to an asset of the enter- 
prise, and like other assets assignable when the business is resold.5 

Greater difficulty is encountered in determining whether the employee’s 
covenant should be similarly assignable. Many of the cases holding such cove- 
nants enforceable by the purchaser of a business do not settle the assignability 
question because the employee continued to work for a time after the sale of 
the business. Courts in such cases were able to seize upon “ratification” or 
“recognition” of the purported assignment as a basis for restraining the 


employee.’ This result, however, is frequently supported by assertions that, 


* Renwood Food Products v. Schaefer, 223 S.W. 2d 144, 151 (Mo. App., 1949); Carpenter, 
Validity of Contracts Not to Compete, 76 U. of Pa. L. Rev. 244, 254 (1928). 


3 See United States v. Addyston Pipe & Steel Co., 85 Fed. 271, 282 (C.A. 6th, 1898), aff’d 
175 U.S. 211 (1899), where Judge Taft defined a reasonable restraint as one “‘ancillary to the 
main purpose of a lawful contract, and necessary to protect the convenantee in the enjoyment 
of the legitimate fruits of the contract, or to protect him from the dangers of an unjust use of 
these fruits by another party.” 


4 Sickles v. Lauman, 185 Iowa 37, 169 N.W. 670 (1918), annotated in 4 A.L.R. 1073 (1918); 
2 Williston, Contracts § 412 (rev. ed., 1937). 


5 Representative language is found in Francisco v. Smith, 143 N.Y. 488, 493, 38 N.E. 
980, 981 (1894), where the court observed: ‘‘Such an agreement is a valuable right in connec- 
tion with the business it was designed to protect, and, going with the business it may be as- 
signed, and the assignee may enforce it just as the assignor could have enforced it if he had 
retained the business.” Accord: Coker v. Richey, 104 Ore. 14, 202 Pac. 551 (1921); Langendorf 
United Bakeries, Inc. v. Phillips, 5 Cal. ad 150, 53 P. ad 363 (1936); Assignability of Con- 
tracts in Restraint of Trade, 79 L.J. 219 (1935). 


® Nelson v. Woods, 205 Ga. 295, 53 S.E. 2d 227 (1949); Blaser v. Linen Service Corp. of 
Texas, 135 S.W. 2d 509 (Tex. Civ. App., 1939); Nat’l Linen Service Corp. v. Clower, 179 Ga. 
136, 175 S.E. 460 (1934); cf. Linen Service Corp. of Texas v. Myers, 128 S.W. 2d 850 (Tex. 
Civ. App., 1939). Contra are two cases holding that merely continuing to work for the new 
employer does not imply assent to the assignment of the employment contract, including the 
restrictive covenant: Ave. Z Wet Wash Laundry Co. v. Yarmush, 129 App. Div. 427, 221 
N.Y. Supp. 506 (S. Ct., 1927), aff’d 220 App. Div. 740, 221 N.Y. Supp. 788 (2d Dep’t, 1927); 
Oak Cliff Ice Delivery Co. v. Peterson, 300 S.W. 107 (Tex. Civ. App., 1927). 
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even in the absence of “‘ratification,”’ the employee’s covenant would be assign- 
able by analogy to the vendor’s covenant.’ A recent decision of the Court of 
Common Pleas of Ohio, Safier’s, Inc. v Bialer,* illustrates the way these two 
lines of argument can be combined to enforce the employee’s covenant in favor 
of the purchaser of the business. In that case, while the court decided that the 
restrictive covenant was a “transferable asset”’ and so was enforceable by the 
plaintiff, it was said, in addition, that even if it were not so assignable, a 
“novation” occurred when defendant announced his intention to continue in 
the business. 


It is evident that if the employee consents to an attempted assignment of his 
employment contract, he can not subsequently object that the contract could 
not be assigned. Such a transaction, however, is not an assignment, but at 
most is a new contract between the employee and the purchaser of the busi- 
ness."® In Pestel Milk Co. v. Model Dairy Products Co.," it was held that where 
employees refused to sign a new employment contract containing a restrictive 
covenant similar to that in the original contracts of employment, they could 
not be bound by ratification although they had continued to work for the pur- 
chaser of the business for over half a year. Such restraint in applying the rati- 
fication concept is unusual; many courts hold that merely continuing to work 
for the new owner implies “ratification” of the assignment of the employment 
contract." This looseness is well illustrated by the Bialer case. The employee 


7 Nelson v. Woods, 205 Ga. 295, 53 S.E. 2d 227 (1949); Blaser v. Linen Service Corp. of 
Texas, 135 S.W. 2d 509 (Tex. Civ. App., 1939); Nat’l Linen Service Corp. v. Clower, 179 Ga. 
136, 175 S.E. 460 (1934). 

* 93 N.E. 2d 734 (C.P. Ohio, 1950) (Safier’s, Inc. brought an action against Bialer to enjoin 
him from violating a covenant not to compete so far as customers of the employer were in- 
volved, which was included in the employment contract between him and his former employer.) 

* Ibid., at 736-37. While the court here seemed to rely to some extent on words of assign- 
ability in the employment contract, where a court is hostile to the enforcement of these 
covenants by assignees, such words will be given little weight. Thus, it has been stated that 
“the contract was not made assignable by use of the terms ‘assigns,’ as same involved a 
relation of personal confidence which repelled the idea that ... any person other than the 
one named in the contract . . . should exercise the same.” Oak Cliff Delivery Co. v. Peterson, 
300 S.W. 107, rro (Tex. Civ. App., 1927). Accord: Paige v. Faure, 229 N.Y. 114, 127 N.E. 
898 (1920); Montgomery v. De Picot, 153 Cal. 509, 96 Pac. 305 (1908). 

*° 4 Page, Law of Contracts § 2258 (2d ed., 1920). 

** 52 N.E. 2d 651 (Ohio App., 1943). 


* Pestel Milk Co. v. Model Dairy Products Co., 52 N.E. 2d 651 (Ohio App., 1943). It 
should be noted that Pestel Company had frequently solicited these route men to enter into a 
contract similar to that which they had had with their former employer. To the court, this 
indicated that plaintiff knew it could not restrain the solicitation of customers without a 
definite agreement. Another circumstance operating against plaintiff was the fact that the 
limitation related to a period of six months after the termination of the contract with the 
former employer, and this had already expired at the time the injunction was sought. One 
writer has used this case for the proposition that the employee’s covenant not to compete can- 
not be transferred to the buyer of the business without the consent of the employee. 1 Callman, 
Law of Unfair Competition and Trade-Marks § 64.4(b) at 802 (1945). 


"3 Authorities cited note 6 supra; Utilities Ins. Co. v. Stuart, 134 Neb. 413, 278 N.W. 827 
(1938) (semble); Chapin v. Longworth, 31 Ohio St. 421 (1877) (semble). 
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had said that “he would be on the job Monday morning’’ but changed his mind 
and never actually worked for the new employer; yet the words alone were held 
sufficient to bind the employee."4 Plainly, it would not be good contract law 
to say that the “mere talking over” of employment is sufficient to bind the 
employee to a contract of employment, including a covenant not to compete." 

Less ready resort to the ratification fiction would compel courts more 
squarely to face the question whether the covenant of an employee not to 
compete is assignable with the sale of the business. That is not to say that then 
markedly different results would follow, for in the few cases in which this ques- 
tion has been raised in a “pure” form, the covenant not to compete has been 
held assignable.** Thus, where the employee left the business before it was sold 
and opened up his own shop, an English court held that the purchaser of the 
business could enforce the covenant which the employee had made with his 
employer since it was “part of the good-will’ of the business.'’ Similarly, an 
American court has held that the purchaser of a business could enforce the 
restrictive covenant of an employee not to compete or solicit orders despite the 
fact that the new owner had, upon acquiring the business, fired the defendant."* 

Implicit in these decisions is the notion that the employee’s covenant is an 
asset of the business, severable from the employee’s agreement to work.’ 
Under any other conception of the covenant, assignability would be impossible 
because where there is a personal contract, such as a contract of employment, 
ordinarily neither party can assign his rights under it without the consent of 
the other.”° Refusing to accept the view evidently adopted by most American 

*4 See Safier’s, Inc. v. Bialer, 93 N.E. 2d 734, 737 (C.P. Ohio, 1950), where the court stated: 
“If he accepted employment, even though he did not function, he cannot equitably change his 


mind and promptly proceed to raid the ‘good will’ customers of his former employer in violation 
of his solemn contractual obligation to refrain from so doing.” 


8 1 Williston, Contracts § 39 (rev. ed., 1937). 


*6 Torrington Creamery, Inc. v. Davenport, 126 Conn. 515, 12 A. 2d 780 (1940); Benwell v. 
Inns, 24 Beavan 307 (Ch., 1857); Jacoby v. Whitmore, 49 L.T. 335 (C.A., 1883); Baines v. 
Geary, 35 Ch. D. 154 (1887); Showell v. Winkup, 60 T.L.R. 389 (Ch., 1889); Fitch v. Dewes, 
[1921] 2 A.C. 158; Express Dairy Co. v. Jackson, 142 L.T. 231 (K.B., 1929). The English 
cases seem to be based on dicta originating in an early case where, in considering whether a 
lifetime restraint on an employee was reasonable as between the original parties, it was said 
that if the restraint would be valid as long as the master owned the business, it “‘should be 
allowed to continue if the master sells the trade.” Hitchcock v. Coker, 6 A. & E. 438, 455 
(K.B., 1837). 


*7 Jacoby v. Whitmore, 49 L.T. 335 (C.A., 1883). 
*® Torrington Creamery, Inc. v. Davenport, 126 Conn. 515, 12 A. 2d 780 (1940). 


*9 In Nat’l Linen Service Corp. v. Clower, 179 Ga. 136, 142-43, 175 S.E. 460, 464 (1934), 
the court observed: ‘“‘[W]e are not concerned with any effort to assign the employee’s agree- 
ment to work for the employing corporation. It is only the restrictive covenant whereby the 
employee agreed not to engage in the same line of business, and not to work for any other per- 
son engaged in such business for the period of one year within a stipulated territory, that 
calls for any adjudication. . . .” 


2° Thomas-Bonner Co. v. Hooven, Owens & Rentschler Co., 284 Fed. 377 (S.D. Ohio, 
1920); Paige v. Faure, 229 N.Y. 114, 127 N.E. 898 (1920); Ave. Z Wet Wash Laundry Co. v. 
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courts that the employee’s covenant is a severable asset of the enterprise, a 
Scottish court observed that since a contract of service could not be assigned 
because of its personal nature, it was difficult to see how a particular provision 
of such a contract, the restrictive covenant, could be assigned.” That it is the 
covenant as a separate asset that is being assigned is further demonstrated by 
the reliance which courts place upon cases involving vendors’ covenants, the 
assignability of which has been justified by calling them assets. No American 
case has been found to uphold the assignability of the employee’s covenant that 
does not either directly or indirectly rely upon vendor’s-covenant cases.” 

Failure to distinguish between the employee’s and the vendor’s covenants 
in regard to their assignability is largely a consequence of a similar confusion 
concerning their enforceability independent of assignability. While occasion- 
ally courts are constrained not to enforce the employee’s covenant because 
of the likelihood that it resulted from an inequality of bargaining power, the 
majority of American courts overlook the fundamental difference in the policies 
which presently validate these particular restrictive covenants.” 

The vendor’s covenant has been sustained within limits set by the “rule of 
reason’’ because it makes for easier alienability of businesses.** Early English 
courts sustained the employee’s covenant for a similar reason, namely, an in- 


Yarmush, 129 App. Div. 427, 221 N.Y. Supp. 506 (S.Ct., 1927); Oak Cliff Ice Delivery Co. v. 
Peterson, 300 S.W. 107 (Tex. Civ. App., 1927); 1 Williston, Contracts § 421 (rev. ed., 1937); 
4 Page, Law of Contracts §§ 2251, 2255 (2d ed., 1920). 


+t Berlitz School of Languages, Ltd. v. Duchéne, 6 Scottish Court of Sessions 181 (1903). 


* The court in National Linen Service Co. v. Clower, 179 Ga. 136, 175 S.E. 460 (1934) 
relied on its prior decisions in Swanson v. Kirby, 98 Ga. 586, 26 S.E. 71 (1896) and Legg v. 
Hood, 154 Ga. 28, 113 S.E. 642 (1922), both of which involved the assignability of the vendor’s 
covenant. The Clower case in turn was influential in Jones v. Primrose Dry Cleaning Co., 
181 Ga. 103, 181 S.E. 577 (1935), in Blaser v. Linen Service Corp. of Texas, 135 S.W. 2d 509 
(Tex. Civ. App., 1939), and in Nelson v. Woods, 205 Ga. 295, 53 S.E. 2d 227 (1949). Tor- 
rington Creamery, Inc. v. Davenport, 126 Conn. 515, 12 A. 2d 780 (1940) relied on Francisco 
v. Smith, 143 N.Y. 488, 38 N.E. 918 (1894), a vendor’s covenant case. For good measure, the 
Bialer decision relied on four of the aforementioned cases, but did not consider the two Ameri- 
can cases which have clearly refused to sever the employee’s covenant from the employment 
contract, Oak Cliff Ice Delivery Co. v. Peterson, 300 S.W. 107 (Tex. Civ. App., 1927) and 
Ave. Z Wet Wash Laundry Co. v. Yarmush, 129 App. Div. 427, 221 N.Y. Supp. 506 (S. Ct., 
1927), aff’d 220 App. Div. 740, 221 N.Y. Supp. 788 (2d Dep’t, 1927). 


*3 Consult 5 Williston, Contracts § 1643 (rev. ed., 1937): “If it is rightful to protect a busi- 
ness when it is purchased it should be lawful to protect an established business from injury 
by an employee, unless circumstances of great hardship exist. The ultimate question should 
be the same in both cases,—what is necessary for the protection of the promisee’s rights and 
is not injurious to the public.” For authority in accord see: May v. Young, 125 Conn. 1, 2 A. 
ad 385 (1938); Fink & Sons, Inc. v. Goldberg, 101 N.J. Eq. 644, 139 Atl. 408 (1927); Eureka 
Laundry Co. v. Long, 146 Wis. 205, 131 N.W. 412 (1911). Consult Cowan, Covenants Not to 
Compete After Termination of Employment, 5 Peabody L. Rev. 79, 82 (1941); Validity and 
Enforceability of Restrictive Covenants in Contracts of Employment, 31 Iowa L. Rev. 249 
(1946). But see Rest., Contracts § 515, Comment (a), (b) (1932). 


*4 Authorities cited note 5 supra. 
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terest in enabling the craftsman to sell his services. Under the prevailing ap- 
prenticeship system, the employer usually gave training as well as wages, and 
it was felt that he was entitled to assure himself freedom from the competition 
of skill he himself had created.** With the increasing use of mass-production 
methods and the corresponding decline in the skilled trades, the early justifica- 
tion lost much of its force. More and more employees came to their employers 
either needing no special skill to do the work expected of them, or already hav- 
ing acquired the training needed from public and private educational institu- 
tions which became increasingly available to them.” This social change pro- 
duced a corresponding change in the English law regarding employees’ cove- 
nants. It was observed by an English court in 1920 that 

[clurrent opinion on the relations between employers and employed has moved rapidly 
in recent years, and thus it is that the House of Lords . . . took the opportunity in 191377 
. . . to examine the whole problem afresh, with the result that the supreme tribunal 
. .. has now placed upon the permissibility of such covenants a limit which the general 
interest . . . had not previously seemed to require.** 


In America this social change is reflected in statutes of five states declaring 
employee’s restrictive covenants void,”® and by a common-law growth in a simi- 


*5 A covenant not to compete in consideration of training to be received frequently was the 
only condition on which the employer would give the training the employee desired. Consult 
Horner v. Graves, 7 Bing. 735 (C.P., 1831); Hitchcock v. Coker, 6 A. & E. 438 (K.B., 1837); 
Mallan v. May, 11 M. & W. 652 (Ex., 1843); Oppenheim, Cases on Federal Anti-Trust Laws 2 
(1948). 

#6 Consult Enforceability of Contracts Not To Compete After a Term of Employment, 28 
Col. L. Rev. 81 (1928). 


27 The court was referring to Mason v. Provident Clothing & Supply Co., [1913] A.C. 724. 


#8 Attwood v. Lamont, [1920] 3 K.B. 571, 581-582. In Herbert Morris, Ltd. v. Saxelby, 
[1916] 1 A.C. 688, 702, the court described the limit of the employee’s right to protection: ‘He 
[the employer] is undoubtedly entitled to have his interest in his trade secrets protected, such 
as secret processes of manufacture, which may be of vast value. . . . He is also entitled not to 
have his old customers by solicitation or such other means enticed away from him. But free- 
dom from all competition per se apart from these things, however lucrative it might be to him, 
he is not to be protected against. He must be prepared to encounter that even at the hands of a 
former employee.” For a synopsis of the English law on this point, see Dix, The Law Relating 
to Competitive Trading 169-74 (1938). 

*9 Cal. Business & Professions Code § 16600 (Deering, 1949); Mich. Stat. Ann. §§ 28.61- 
28.67 (Henderson, 1938); N.D. Rev. Code § 9-0806 (1943); Okla. Stat. tit. 15 § 217 (1941); 
S.D. Code § 10.0706 (1939). 

The statutes, in words or substance, provide that every contract by which anyone is re- 
strained from practicing a lawful profession, or engaging in business of any kind, otherwise 
than is provided by other accompanying statutes which make exceptions in the cases of one 
selling the good will of a business or of partner or partners anticipating dissolution of a partner- 
ship, is to that extent void. See Miller Laboratories, Inc. v. Griffin, 200 Okla. 398, 194 P. 2d 
877 (1948), which construes the Oklahoma statute. 

The South Dakota code also allows such restraints between duly licensed practitioners. 
The Michigan statute makes an exception as ‘‘to any contract of employment under which 
the employer furnishes or discloses to the employee a list of customers or patrons, commonly 
called a route list, within certain territory in which such employee is to work, in which con- 
tract the employee agrees not to perform similar services in such territory for (himself or] 
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lar direction in a few other jurisdictions.*° The minority position is well ex- 
pressed by a New York court in Kaumagraph Co. v. Stampagraph Co.: 

Where . . . the employee brings to the employment skill previously acquired, and 
does not obtain, in the course of his employment, knowledge of methods and processes 
which are exclusively within his employer’s control and right to use, it cannot be said 
that such a restraint is reasonably necessary to the employer’s protection. ... In 
contradistinction to the sale of a business an employee ordinarily receives no considera- 
tion other than the fact of present employment; his labor is a fullreturn for his wage.* 


In the American jurisdictions adhering to this position, employees will not 
invariably be permitted to enter into competition with their former employers. 
The circumstances in which an employee will be restrained are suggested by 
the words of the New York court in the Kawmagraph case. Thus, where the 
employee does, in fact, in the course of his employment obtain special knowledge 
of the employer’s processes and customers, he will be enjoined from unfairly 
using such information in competition with his former master.* This protec- 
tion is wholly independent of the existence of a restrictive covenant (for such 
relief is granted in jurisdictions where such covenants are void by statute**); 
rather, it results from the exercise of equity’s long-recognized power to enjoin 


another engaged in a like or accompanying line of business for a period of ninety (90) days 
after termination of such contract or services.” Mich. Stat. Ann. § 28.66 (Henderson, 1938). 

Alabama formerly declared the employee’s covenant void, but, as amended, the statute 
now provides that a vendor or employee may be restrained “‘from soliciting old customers of 
such employer within a specified county, city, or part thereof, so long as the buyer or any 
person deriving title to the good will from him, or so long as such employer carries on a like 
business therein.” Ala. Code, tit. 9, § 23 (1940). This section would seem to allow the assign- 
ment of the vendor’s covenant but not that of the employee. 


3° See Lloyds Employment Corp. v. Kraft, 276 App. Div. 1036, 1036, 95 N.Y.S. 2d 313, 314 
(3d Dep’t, 1950), where the court said: ‘“The Special Term denied plaintiffs’ application 
principally on the ground that the negative covenant is valuable only to protect trade secrets 
and is unavailable to stifle competition. There are no trade secrets in plaintiffs’ business and 
no evidence that defendants have been guilty of any breach of confidence.” Kaumagraph Co. 
v. Stampagraph Co., 235 N.Y. 1, 138 N.E. 485 (1923); Clark Paper & Mfg. Co. v. Stenacher, 
236 N.Y. 312, 140 N.E. 708 (1923); Menter Co. v. Brock, 147 Minn. 407, 180 N.W. 553 
(1920) (semble); Renwood Food Products v. Schaefer, 223 S.W. 2d 144 (Mo. App., 1949) 
(semble). 


3* Kaumagraph Co. v. Stampagraph Co., 197 App. Div. 66, 76, 188 N.Y. Supp. 678, 685 
(1st Dep’t, 1923) aff’d 235 N.Y. 1, 138 N.E. 585 (1923). 

% Hannigan, The Implied Obligation of an Employee, 77 U. of Pa. L. Rev. 970 (1929); 
McClain, Injunctive Relief Against Employees Using Confidential Information, 23 Ky. L.J. 
248 (1935); Nims, Unfair Competition and Trade-Marks § 150 (1947). 

33 Miller Laboratories, Inc. v. Griffin, 200 Okla. 398, 194 P. 2d 877 (1948), annotated in 
3 A.L.R. 2d 522 (1948), noted in 2 Okla. L. Rev. 82 (1949); Jewel Tea Co. v. Grissom, 66S.D. 
146, 279 N.W. 544 (1938); MacKenzie Bread Co. v. Huber, 60 Cal. App. 539, 213 Pac. 285 
(1929); Glucol Mfg. Co. v. Schulist, 239 Mich. 70, 214 N.W. 152 (1927); Grand Union Tea 
Co. v. Dodds, 164 Mich. 50, 128 N.W. rogo (1910). The California cases have gone further 
than those of any other jurisdiction in enjoining the solicitation of former customers in the 
absence of an express covenant and ‘“‘may be explained as a successful attempt to evade the 


provisions . . . of the California Civil Code.”” Employees’ Covenants Not to Solicit Former 
Patrons, 20 Cal. L. Rev. 607, 614 n. 29 (1932). 
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an employee’s betrayal of confidence placed in him by his employer.*4 In prac- 
tice, this relief is most freely granted when “trade secrets” are in jeopardy be- 
cause, it is said, a tangible property right can then be readily discerned; but 
realization of the underlying impulse to protect against all breaches of the 
employee’s fiduciary responsibilities would seem to require abandonment of the 
“trade secret” criterion.*5 Were courts to rest their decisions on the fundamental 
proposition that one should not violate his trust, the absurd necessity of having 
to distinguish between a written customer list and one committed to memory 
by the employee would be removed. 

This limitation of equitable relief to protection of trade secrets is, of course, 
one reason employers insert restrictive covenants in employment contracts. 
However, where such covenants are given effect, not only is protection against 
an employee’s breach of trust made more certain, but the covenant may ex- 
tend farther and prohibit competition involving no departure from ordinary 
fiduciary principles. This is so because courts are then dealing with a restriction 
which by its terms is not limited to the exploitation of knowledge properly be- 
longing to the employer. All competition is forbidden if the restraint is ‘‘reason- 
ably necessary to secure the protection of the business or good will of the em- 
ployer.”’3? Since this is the same test of enforceability applied by courts to the 
vendor’s covenant which is designed to inhibit competition with the trans- 
ferred business,** it is clear that the result is to obscure the distinction between 
the two types of covenants. The employer may be protected against an em- 

34 Authorities cited note 32 supra. In Du Pont Powder Co. v. Masland, 244 U.S. 100, 102 
(1917), Justice Holmes stated: ‘“The word property as applied to . . . trade secrets is an un- 
analyzed expression of certain secondary consequences of the primary fact that the law 


makes some rudimentary requirements of good faith... .The starting point ...is not 
property or due process of law, but that defendant stood in confidential relations with plain- 
tiff.” 


38 McClain, Injunctive Relief Against Employees Using Confidential Information, 23 Ky. 
L.J. 248, 254-255 (1935), suggests that the relationship originates in a fundamental doctrine 
of equity that a person shall not use a confidential relationship at the expense of the other. 


36 The employee was not restrained, in the absence of a written list of customers in Progress 
Laundry Co. v. Hamilton, 208 Ky. 348, 270 S.W. 834 (1925) and Woolley’s Laundry, Inc. v. 
Silva, 304 Mass. 383, 23 N.E. 2d 899 (1939), noted in 37 Mich. L. Rev. so05 (1939). Contra: 
Colonial Laundries, Inc. v. Henry, 48 R.1. 332, 138 Atl. 47 (1927). The employee was enjoined 
from soliciting customers named on a written list in Todd Protectograph Co. v. Hirschberg, 
100 N.Y. Misc. 418, 165 N.Y. Supp. 906 (S. Ct., 1917) and Andrews Co. v. Friedman, 26 Pa. 
Dist. R. 843 (1917). 


31 Chemical Fireproofing Corp. v. Krouse, 155 F. 2d 422, 423 (D.C., 1946). In a footnote 
thecourt indicated that,in general, courts have not accepted the standards for judging the‘‘rea- 
sonableness” of restrictions incident to the sale of a business as determinative in the personal 
service case. Ibid. But the test of reasonableness is evidently to be retained. Consult authorities 
cited note 40 infra. If an employer is “unreasonable” in his clause of restraint, some courts will 
enforce it only as to the “‘reasonable” amount while others will deny all relief, on the theory 
that ‘‘ ‘like the dog in the fable, they grasp too much and so lose all.’ ” Herreshoff v. Boutineas, 
17 R.L. 3, 7, 19 Atl. 712, 713 (1890). Consult Noe v. McDevitt, 228 N.C. 242, 45 S.E. ad 121 


(1947), noted in 26 N.C.L. Rev. 402 (1948). On the general subject, consult Fox, The Law of 
Master and Servant 127-134 (1950). 


3* Williston, Contracts § 1641 (rev. ed., 1937). 














1951] COMMENTS 105 


ployee’s competition although no trade secret or breach of fiduciary duty is in- 
volved. While some courts reach what is in effect a sound result by including in 
the “reasonable’’ category only such restraints as would be enforceable by ordi- 
nary fiduciary rules,3* for most courts the issue is not whether the employee 
has departed from fiduciary standards but whether the restraint imposed is one 
reasonably calculated to protect the business.‘ 


Thus, as between the parties, the employee’s covenant in many American 
jurisdictions is enforced in a manner quite similar to that of the vendor. Over- 
looked in this process is the change in “relations between employers and em- 
ployed” that has been recognized in a few American states. The employer is in 
many cases protected against competition which is in no way intensified by 
knowledge he has imparted to the employee. 


With the employee’s covenant thus recognized as a bulwark against com- 
petition to the business, courts have not hesitated to analogize it to the ven- 
dor’s covenant, and so to regard it as an assignable asset of the enterprise. 
The anomalous result ensues that a portion of a nonassignable personal con- 
tract is frequently held assignable by American courts. If in the first instance 
enforcement of the employee’s covenant were restricted to enjoining breaches 
of trust, which is all that remains of its original underlying justification, 
courts might not so freely characterize it an asset. “Ratification” aside, enforce- 
ment by an assignee would be more limited. 


39 Renwood Food Products v. Schaefer, 223 S.W. 2d 144, 152 (Mo. App., 1949); Super Maid 
Cook-Ware Corp. v. Hamil, 50 F. 2d 830 (C.A. sth, 1931); Club Aluminum Co. v. Young, 
263 Mass. 223, 160 N.E. 804 (1928). Some courts have limited the scope of the covenant by 
suggesting that since the services of the defendant were not unique, an injunction should be 
refused, extending the rule of Lumley v. Wagner, 1 De G. & S. 604 (Ch., 1852). Under that 
theory, in the absence of trade secrets or lists of customers, the restraint would be rarely en- 
forced. Menter Co. v. Brock, 147 Minn. 407, 180 N.W. 553 (1920); Sternberg v. O’Brien, 48 
N.J. Eq. 370, 22 Atl. 348 (1891). Most courts, however, deem the uniqueness of defendant’s 
services as immaterial, since the question involved is one of restraint of trade after employment 
and not one of ‘‘indirect specific performance” during the term of employment. Hollander & 
Son v. Imperial Fur Blending Corp., 2 N.J. 235, 66 A. 2d 319 (1949); National Linen Service 
Corp. v. Clower, 179 Ga. 136, 175 S.E. 460 (1934). But see Pound, The Progress of the Law, 
33 Harv. L. Rev. 420, 440 (1920), where it is suggested that the same considerations apply to 
covenants of an employee during his service as afterwards, and the test would thus be whether 
breach of the negative involves a damage by itself apart from or over and above breach of the 
negative. 

4° Consult the numerous cases collected in Validity and Enforceability of Restrictive 
Covenants, 9 A.L.R. 1456 (1920); 20 A.L.R. 861 (1922); 290 A.L.R. 1331 (1924); 52 A.L.R. 
1363 (1928); 67 A.L.R. 1002 (1930); 98 A.L.R. 963 (1935); 119 A.L.R. 1452 (1939). 

* Consult authorities cited note 22 supra. 


# This proposal is neither radical nor novel. Consult the Enforceability of a Promise Not 
to Compete After An Employment At Will, 29 Col. L. Rev. 347, 352 (1929); Employee’s 
Covenant Not to Solicit Former Patrons, 20 Calif. L. Rev. 607 (1932), noting Shreveport 
Laundries, Inc. v. Teagle, 139 So. 563 (La. App., 1932). 

43 It has been held that a trade secret entitles the assignee to enjoin those who have held 
confidential relations with the assignor, though they may never have had any connection with 
the assignee. Vulcan Detinning Co. v. American Can Co., 67 N.J. Eq. 243, 58 Atl. 290 (1904). 
But this is a theory quite different from relying on the restrictive covenant as a separate assign- 
able asset and one much narrower in scope. 
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TREATMENT OF LIFE INSURANCE POLICIES 
IN BANKRUPTCY 


The bankruptcy decisions indicate that courts are experiencing considerable 
difficulty in determining when a bankrupt’s life insurance policy is available to 
his creditors and when it is free from their claims. The problem arises because 
such insurance serves different functions. While it is primarily a device for pro- 
tecting dependents, cash surrender value causes life insurance to have an in- 
evitable investment feature. As an investment, the policy is considered to be an 
asset of the insured available to his creditors." However, the public policy re- 
flected in the Bankruptcy Act? and in state insurance exemption statutes which 
are given full effect by the Bankruptcy Act, requires that the protection fea- 
ture be preserved for dependents of the bankrupt. Courts, therefore, are faced 
with the problem of separating and protecting the conflicting interests of credi- 
tors and dependents. 

Subsections (3) and (5) of Section 70(a) of the Bankruptcy Act allow the 
trustee to obtain the cash surrender value of a life insurance policy whenever 
that value can be obtained by the insured bankrupt.’ Since this would result 
in cancellation of the policy, a proviso in the Act permits the bankrupt to retain 
the protection value of his insurance by substituting property not available to 
the creditors in an amount equal to the cash surrender value, e.g., by having the 
beneficiaries or relatives pay the amount required.‘ 


t The circumstances under which life insurance policies are assets of the insured’s estate 
are defined in the Bankruptcy Act, at § 70(a), 52 Stat. 840, 879 (1938), 11 U.S.C.A. § 110(a) 
(1949). 

2 Tbid., at § 6, 52 Stat. 847 (1938), 11 U.S.C.A. § 24 (1949), reads: “This act shall not affect 
the allowance to bankrupts of the exemptions which are prescribed by the laws of the United 
States or by the State laws in force at the time of the filing of the petition. . 

3.52 Stat. 879 (1938), 11 U.S.C.A. §§ 110(a)(3), 110(a)(5) (1949). Subsection (3) makes 
any power which the insured may exercise for his own benefit an asset of his estate. See note 10 
infra. Subsection (5) defines property which the bankrupt might transfer or assign as an asset 
of his estate. The courts have limited the trustee’s recovery to the cash surrender value of 
policies. Cohen v. Samuels, 245 U.S. 50 (1917) explains this limitation, holding that the pro- 
ceeds of life insurance policies are available at maturity only, which is too remote to be dealt 
with by the bankruptcy courts. Accord: Everett v. Judson, 228 U.S. 474 (1913); Burlingham v. 
Crouse, 228 U.S. 459 (1913). This would mean that straight term life insurance policies, with- 
out any cash surrender value, would not come within the scope of Section 70(a). Similarly, a 
policy with cash surrender value payable to the beneficiary would not be an asset of the in- 
sured’s estate if the right to change the beneficiary were not retained. The beneficiary, in such 
a case, would have a vested interest in the policy. In re Cooper’s Estate, 28 F. 2d 438 (D. Md., 
1928). If the beneficiary became bankrupt, his creditors would have a right to the cash value 
of the policy. Wolter v. Johnston, 34 F. 2d 598 (C.A. 3d, 1929); In re Hogan, 194 Fed. 846 
(C.A. 7th, 1912). For a discussion of the general rules concerning life insurance in bankruptcy 
see Putting Life Insurance Beyond the Claims of Trustees in Bankruptcy, 3 Univ. Chi. L 
Rev. 303 (1936). 

4 Bankruptcy Act, at § 70(a)(5), 52 Stat. 879 (1938), 11 U.S.C.A. § 110(a)(5) (1949). If it 
were not for this proviso the trustee’s right to the surrender value would cause a cancellation 
of the policy, since the trustee must give up the policy to the insurance company in order to 
gain the cash value. Cf. Martin v. New York Life Ins. Co., 104 F. 2d 573 (C.A. 7th, 1939); 
Ehrhart v. New York Life Ins. Co., 45 F. 2d 804 (S.D. Ill., 1929). It was thought at first that 
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State insurance exemption statutes, given effect by the Bankruptcy Act,’ 
qualify the operation of Section 70(a), and are designed to provide additional 
protection for dependents of the insured.’ Today these statutes generally ex- 
empt the cash surrender value payable to a dependent-beneficiary even though 
power to change beneficiaries is retained by the insured.’ Since under Section 
70(a)(3) the trustee in bankruptcy could otherwise exercise this power to name 
the insured’s estate beneficiary, and obtain the cash value of the policy for the 
creditors,* the effect of exemption statutes is to place what would be assets of the 
insured’s estate under Section 70(a)(3) beyond the reach of creditors. 

The protection given by exemptions has naturally been challenged by credi- 
tors whenever an insolvent has attempted to create exempt insurance or has 
utilized existing insurance in a manner which seemed inconsistent with a desire 
to protect dependents. When the policy was created before insolvency and yet 
was not exempt, an assignment or surrender of the power to change beneficiaries 
during insolvency normally has been governed by the rules of fraud and prefer- 
ence found in the Bankruptcy Act. These rules are not applied to exempt in- 


surance policies, since such transactions would not reduce the amount of assets 
available to creditors.'® 


only an insured bankrupt could avail himself of the saving feature of the proviso. Cohen v. 
Samuels, 245 U.S. 50 (1917). However, it has been held that a bankrupt beneficiary can also 
utilize the proviso. Curtis v. Humphrey, 78 F. 2d 73 (C.A. sth, 1935) held that where the cash 
surrender value is considered part of the beneficiary’s estate (see note 3 supra), the beneficiary 
may avail himself of the proviso by paying an equivalent amount to the trustee. 

5’ Bankruptcy Act, at § 70(a), 52 Stat. 879 (1938), 11 U.S.C.A. § 110(a) (1949) reads (in 
part) “except ... as... to property which is held to be exempt. . . .” See also note 2 supra. 

6 The state has an interest in seeing that the creditors do not completely strip the family 
unit of funds which will guard them against future contingencies. Rather than shift the burden 
to the state, exemption statutes carve out some of the estate available to the creditors. Exemp- 
tions are merely the legislative formulation of this underlying policy consideration. The en- 
suing discussion, concerning the courts’ treatment of exemption statutes must be thought of 
in terms of this fundamental policy. 

7 Typical modern exemption statutes are N.Y. Ins. Law (McKinney, 1949) § 166 [for- 
merly § 55(a)], and Ill. Rev. Stat. (1949) c. 73, § 850, which reads: ‘‘All proceeds pay- 
able because of the death of the insured and the aggregate net cash value of any or all life 
and endowment policies and annuity contracts payable to a wife or husband of the insured, 
or to a child, parent or other person dependent upon the insured, whether the power to change 
beneficiary is reserved to the insured or not, and whether the insured or his estate is a con- 
tingent beneficiary or not, shall be exempt . . . except as to premiums paid in fraud of creditors 
within the period limited by law for the recovery thereof.” 

* Bankruptcy Act, at § 70(a)(3), 52 Stat. 879 (1938), 11 U.S.C.A. § 110(a)(3) (1949); 
Cohen v. Samuels, 245 U.S. 50 (1917). 

* Kirkpatrick v. Johnson, 197 Fed. 235 (E. D. Pa., 1912), held that the trustee could recover 
an insurance policy assigned to the insured’s wife without consideration while the insured was 
insolvent. See Glenn, Fraudulent Conveyances § 270 (1931). The strict rules, disregarding 
exemption statutes, are found in the Bankruptcy Act, § 67(d)(2), 52 Stat. 877 (1938), 11 
U.S.C.A. § 107(d)(2) (1949) (fraudulent conveyances), and § 60, 52 Stat. 869 (1938), 11 
U.S.C.A. § 96 (1949) (preferences). 


© Crosby v. Packer, 22 F. ad 611 (C.A. 1st, 1927); In re Shurte, 39 F. ad 100 (E.D. IIL., 
1930). 
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The immune status of exempt insurance created before insolvency has been 
questioned only when an insolvent insured has attempted to make the cash 
value of the policy available to himself. Some courts allow the insured to exer- 
cise the exempt power to change beneficiaries for his own benefit. The insolvent 
may borrow on, or surrender the policy, and the funds obtained will not be 
available to creditors." Other courts, notably those of New York, feel that since 
the exemption statutes are designed to protect dependents, use of the insurance 
inconsistent with that purpose should not be allowed. They hold that the ex- 
emption is defeated when the insured attempts to realize all or part of the cash 
value of the policy.” 

The most difficult cases in this field have arisen when a debtor attempts to 
maintain or create exempt insurance during insolvency with premiums drawn 
from funds clearly available to creditors.** Such transfers for the benefit of third 
parties are clearly fraudulent transfers under the Bankruptcy Act; yet the state 
exemptions would provide only limited protection for dependents if all such pay- 
ments were to be forbidden. Insolvency could prevent the payment of premiums 
and cause existing policies to lapse. Faced with this dilemma courts have tended 
to compromise the fraud provisions in order to give a liberal construction to the 
exemption statutes."4 

While it is fairly easy to understand the need for a certain amount of protec- 
tion for dependents, there are a number of irritating situations where motiva- 
tions other than the protection of dependents are involved or where it is neces- 
sary to limit the type and amount of protection allowed. For example, a sub- 
stantial part of the premium may be devoted to increasing the cash surrender 
value of the policy while the death benefits remain quite small. Perhaps the in- 
sured has borrowed on the policy and during insolvency desires to restore its 
original face value. The debtor may have had little or no insurance and then 
decided, during insolvency, to increase his insurance or take out a new policy. 
Courts have displayed different attitudes toward these situations, and the ex- 
tent to which they allow conversion of non-exempt property into exempt insur- 
re Bosak, 12 F. Supp. 278 (M.D. Pa., 1935); In re Vaughn, 2 F. Supp. 385 (S.D. Fla., 
1932). 

™ This position is that exemptions may be revocable, as opposed to the view that exemp- 
tions once established are permanent even though the insured “takes advantage” of the 
exemption for his own benefit. The principal case in point is In re Messinger, 29 F. 2d 158 
(C.A. 2d, 1928); see also Schwartz v. Holzman, 69 F. 2d 814 (C.A. 2d, 1934); Butler v. Rand, 


11 F. Supp. 343 (E.D.N.Y., 1935); In re Weisman, 10 F. Supp. 312 (S.D.N.Y., 1934); In re 
Horwitz, 3 F. Supp. 16 (W.D.N.Y., 1933). 


*3 Where exempt insurance is created by other exempt funds, the transaction is upheld by 
applying the non-diminution of assets doctrine, Schwartz v. Seldon, 153 F. 2d 334 (C.A. 2d, 
1945)- 

4 Whenever there is conflict between the state exemption statutes and the rest of the Bank- 
ruptcy Act, the state exemption statutes take precedence. Holden v. Stratton, 198 U.S. 202 
(1905). This case is also authority for the doctrine that state exemptions are to be liberally 


construed. See also In re Horwitz, 3 F. Supp. 16 (W.D.N.Y., 1933); Forsberg v. Security State 
Bank, 15 F. 2d 499 (C.A. 8th, 1926). 
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ance can only be gauged by the various meanings given the fraud provisions in 
the Bankruptcy Act. 

The Illinois Supreme Court early indicated its willingness to effect the policy 
of exemption statutes at the expense of creditors."5 In Cole v. Marple* a husband 
held an insurance policy naming his personal representative as beneficiary. This 
policy was not exempt under the existing exemption statute which only cov- 
ered policies taken out by a wife, in her own favor, on her husband’s life."’ After 
becoming insolvent he assigned the policy to his wife. The court held that the 
assignment was not fraudulent, but rather created an exemption, reasoning that 
the effect was the same as if the wife had initially taken out the policy on her 
husband’s life."® Had the assignment been made to someone other than a mem- 
ber of the insured’s family, it probably would have been invalidated under the 
general doctrine prohibiting such transfers. Here the assignment was designed 
to retain the protection value of the insurance and the court undoubtedly felt 
that the policy of the statute should extend to this situation."® 

In Forsberg v. Security State Bank,?* involving a conversion of nonexempt 
property into insurance during insolvency, the court refused to find any evi- 
dence of fraud, stating that since the insured “was merely doing what the law 
allowed him to do, no extrinsic fact or circumstance being present to indicate 
fraud, [this] did not constitute a transfer of bankrupt’s property with intent to 
hinder, delay, or defraud creditors. . . .”** The decision clearly indicates that 
more than fraudulent diversion under the Bankruptcy Act is required by some 
courts to impeach this type of transfer, since the mere diversion of property 
from creditors during insolvency is normally all that need be proved.” 

8 Cole v. Marple, 98 Ill. 58 (1881). Predating the Federal Bankruptcy Act by seventeen 
years, the law on fraudulent transfers involved in the case was state law. This case is a clear 
example of how courts behave when a desire to aid dependents comes into conflict with certain 
well established rules relating to fraudulent conveyances. The existence of the state exemption 


statute offers the courts a “way out” since they can extend the statute to cover borderline 
cases. See note 19 infra. 


*6 Tbid. 


11 The exemption law involved was the Illinois Married Women’s Insurance Exemption 


Act of 1869, Ill. Rev. Stat. (1935) c. 73, § 342; repealed by § 238 of the Illinois Insurance Code 
of 1937, Ill. Rev. Stat. (1949) c. 73, § 850. 


18 See note 17 supra. Cole v. Marple, 98 Ill. 58 (1881) represents the judicial extension of 
that statute. Such an extension is no longer necessary, because of the breadth of the new 
statute. 

19 The fact situation in the case is identical to the facts in Kirkpatrick v. Johnson, 197 Fed. 
235 (E.D. Pa., 1912), note 9 supra, where, in the absence of an exemption statute, the court 
held the assignment to be fraudulent. The cases can only be distinguished by the willingness of 
the Cole court to “liberalize” the exemption statute and provide a haven for the heretofore 
nonexempt policy. 

* 15 F. ad 499 (C.A. 8th, 1926). 

* Thid., at soo. 


= It might be argued that sufficient consideration is received in the exchange of nonexempt 
for exempt property to validate the transfer. But the argument fails when it is noted that the 
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The cases dealing with payment of premiums during insolvency indicate the 
ease or reluctance with which courts find an “extrinsic fact or circumstance” 
indicative of fraud. Ross v. Minnesota Mutual Life Ins. Co.** represents the 
standard most frequently applied. Though the state exemption expressly ex- 
cepted premiums paid in fraud of creditors, the court held that an insolvent 
husband could rightfully devote a moderate portion of his earnings to the pay- 
ment of premiums on exempt insurance without being held to intend “‘to hin- 
der, delay, or defraud his creditors.”*4 The court believed that the policy of pro- 
tecting dependents required creditors to prove something called actual fraudu- 
lent intent.” 

Some federal courts, in bankruptcy proceedings, have disapproved such de- 
cisions, but have been forced to follow state court interpretations of local ex- 
emption laws.** However, in Doethlaff v. Penn. Mutual Life Ins. Co.2" a federal 
court willingly accepted a similar interpretation of a state (Ohio) exemption 
statute and gave some indication of what is meant by actual fraudulent intent. 
Intent, the court said by way of dictum, should be determined by the circum- 
stances under which premiums are paid, the attitude of the debtor towards his 
creditors, and the time at which the policy was issued (the crucial distinction 
being between policies issued before and policies issued after insolvency). 

Judging from its dictum, the Doethiaff court would probably void premiums 
paid on insurance taken out after insolvency or increased premiums designed 
to raise the face value of the policy.** Such premiums would indicate an intent 


“to take advantage” of creditors. However, payment of premiums as they be- 
come due on insurance created before insolvency would probably be permitted. 


“consideration” received is not available to creditors, as was the transferred property. If we 
assume that the exchange was for sufficient consideration, it should follow that the new policy 
created by the exchange would be nonexempt. The contrary result is but another indication 
of a common judicial disposition to construe liberally the state exemptions in derogation of the 
relevant fraud provisions in the Bankruptcy Act. 


*3 154 Minn. 186, 191 N.W. 428 (1923). 
*4 Ibid. See also Central Bank of Washington v. Hume, 128 U.S. 195 (1888). 
*s Ross v. Minnesota Mutual Life Ins. Co., 154 Minn. 186, 191 N.W. 428 (1923). 


% There is some feeling in the federal courts that the state exemption laws should not be 
interpretsd in a manner inconsistent with the strict fraud rules. This feeling is voiced in 
Greiman v. Metropolitan Life Ins. Co., 96 F. 2d 823 (C.A. 3d, 1938), where the court said, at 
825: “Assuming that this policy is one providing a haven for fraud, we are nevertheless bound 
by the decisions of the courts of New Jersey interpreting an exemption law of that state.” 


21 117 F. ad 582 (C.A. 6th, 1941). 


** The single premium policy, often looked on as a way of quickly placing assets beyond the 
reach of creditors, would fall victim to this rule if the single premium was paid after insolvency . 
The Doethlaff rule would also void repayments of loans on policies after the insured becomes 
insolvent, since such repayment, strictly speaking, does not preserve what existed before in- 
solvency. The distinction between repayment of loans and the payment of premiums is that 
the latter is necessary to maintain the policy, while the former has no effect on the vitality 
of the policy, although both transactions create new value. 


i 
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The Doethlaff position raises only one serious question: inequality in treatment 
of bankrupts. Compare two parties who have held insurance for a number of 
years before becoming insolvent, but whose policies differ greatly in value. 
Under the Doethlaff view it would seem logical to allow continued payment of 
premiums during insolvency even though the amounts required differed con- 
siderably. It is likely, however, that courts would apply the qualification of the 
Ross case, only permitting moderate premiums to be made. Though the Doethlaff 
case does not mention the amount of the premium as a factor in determining 
intent, it would probably treat a large premium as being outside its area of con- 
cern for dependents and therefore apply the rules of fraud as they are normally 
interpreted. 

Shifting from the middle ground of the Ross-Doethiaf line of decisions, there 
are other cases which take the extreme and opposite attitudes in striking a bal- 
ance between the fraud provisions of the Bankruptcy Act and the state exemp- 
tion statutes. For example, the court in In Re Silansky® completely discarded 
the doctrine of fraudulent transfers in this field. In construing the Pennsylvania 
exemption, it stated that the statute protected policies whether or not they had 
been created with an intention to defraud creditors. Payment of premiums and 
repayment of loans on policies during insolvency were similarly protected.*° 
The other extreme has been reflected in the decisions in New York and prob- 
ably Illinois." The early Illinois decisions disallowed any premiums paid while 
the insured was insolvent. In Houston v. Maddux** the court stated that the 
clause in the exemption statute prohibiting payment of premiums in fraud of 
creditors would be construed so that such transfers would be treated like any 
other conveyance made during insolvency. The federal courts in New York 
have interpreted that state’s exemption statute in the same manner, again treat- 
ing the payment of premiums* or repayment of loans’ during insolvency as 
fraudulent, regardless of intent. Under this view the insured is forced either to 
drop the policy after insolvency, rely on friends to pay premiums pending a dis- 
charge in bankruptcy, or sell exempt property to meet obligations under the 
policy. There remains, however, some incentive to pay premiums, though 

9 21 F. Supp. 41 (E.D. Pa., 1937). This is a minority interpretation, and probably repre- 


sents an overzealous regard for dependents coupled with utter disregard for creditors. Under 
such an extreme doctrine the insured is actually invited to take advantage of his creditors. 


3° Ibid., at 44. 
3* There are no decisions under the new Illinois exemption, but the exception of premiums 
paid in fraud of creditors follows the wording of the Act of 1869, so the decisions under that 


Act have some determinative weight on the interpretation of the new statute. See Vieth v. 
Chicago Title and Trust Co., 307 Ill. App. 99, 103, 30 N.E. 2d 126, 128 (1940). 


3* Houston v. Maddux, 179 Ill. 377, 53 N.E. 599 (1899); Ramsey v. Nichols, 73 Ill. App. 
643 (1898). 


33 179 Ill. 377, 53 N.E. 599 (1899). 
34In re Goodchild, 10 F. Supp. 491 (E.D.N.Y., 1935). 
45 In re Hirsch, 4 F. Supp. 708 (S.D.N.Y., 1933). 
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they will be treated as fraudulent, since creditors can only recoup the amount 
of the cash surrender value created by the premium.** 

There can be little doubt that both the Silansky and New York positions 
lack the merits of the approach adopted in the Doethlaff and Ross cases. While 
the New York rule gives inadequate protection to the insured’s dependents, the 
Silansky approach gives too much latitude to the insured inclined to predatory 
practice. The Ross-Doethiaf line at least has attempted to balance the interests 
of creditors with the public policy favoring dependents. Of course, the ideal 
solution would be an exemption statute clearly limiting the amount of pre- 
miums which could be paid annually without danger of being labelled fraudu- 
lent. Such statutes fortunately are becoming more frequent.’?7 They not only 
provide certainty but properly place delicate decisions of public policy in the 
hands of the legislatures. 


“ ..as if the contrary opinion would blow up Lombard-street.” 
Holt, C. J., in Ward v. Evans* 


The following comments explore the relation between legal doctrine and com- 
mercial practice by examining two specific problems in the field of insurance 
law. In each case, a well settled rule of law continues to be challenged by force- 
ful dissents. And in each case, a marked divergence between reasonable lay 


expectations and the law is evident. In Lord Mansfield’s time, it was considered 
sensible and practical for the courts themselves to investigate the understand- 
ings of the commercial world. Probably the proximity of the courts to centers of 
commercial activity in London was influential in this respect. But the distance 
between the courts and laymen today may be intellectual as well as physical. 
The need for law revision has been recognized. Equally necessary is the kind of 
empirical investigation here recommended. 


FIRE INSURANCE AND CHOICE OF PARTIES: THE 
VAGARIES OF “MORAL HAZARD” 


May one interested in the property insured against fire, but not a party to the 
insurance contract, maintain an action directly against the insurer? It has long 
been the general rule to deny recovery on the ground that a fire insurance con- 


*2 Raym. Rep. 928, 930 (1702). 

36 In re Goodchild, 10 F. Supp. 491 (E.D.N.Y., 1935); contrast Doethlaff v. Penn. Mutual 
Life Ins. Co., 117 F. 2d 582 (C.A. 6th, 1941) where a court, in a jurisdiction known for a 
“liberal” construction approach to such premiums, used a different rule than that limiting 
creditors’ rights to the amount of cash surrender value created by fraudulent transfers. The 
Doethlaff court allows the recovery of the amount fraudulently transferred, as opposed to the 
stricter increment theory. 


37 An exemption statute clearly indicating how much money may be devoted to the pay- 
ment of premiums after insolvency spares the courts the task of moderating the conflict be- 
tween creditors and dependents. For a compilation of these statutes, see Illinois Ins. Code 
Ann. 461 (Ill. State Bar Ass’n, 1939). 
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tract is a “personal contract of indemnity.’ Fire insurance is predicated on the 
existence of an insurable interest’ and indemnifies its holder only to the extent 
of the loss of that interest. Moreover, in fire insurance cases the courts per- 
sistently emphasize the notion that the insurer exercises his choice of parties 
with view to their character and moral integrity.’ 

The logical application of these notions is illustrated by two early English 
cases. In Rayner v. Preston‘ property subject to an executory land contract was 
destroyed before the deed was executed. The contract made no reference to the 
vendor’s insurance. After the vendor had collected from his insurance com- 
pany, the purchaser paid the purchase price and sued the vendor for the insur- 
ance proceeds. The court held that the vendee had no right to the insurance 
money since the policy indemnified only the interest of the vendor, i.e., it was a 
personal contract of indemnity between the vendor and the underwriter to 
which the purchaser was not a party; and therefore unless there was an assign- 
ment, the right to the proceeds could not run, even in equity, to the purchaser. 


* In re Gorman’s Estate, 321 Pa. 292, 184 Atl. 86 (1936); Brownell v. Board of Education, 
239 N.Y. 369, 146 N.E. 630 (1925); Draper v. Del. State Grange Mutual Fire Ins. Co., 28 
Del. 143, 91 Atl. 206 (1914); Traders’ Ins. Co. v. Newman, 120 Ind. 554, 22 N.E. 428 (1889). 


2 An all-inclusive definition of what constitutes an insurable interest is impossible. But a 
useful rule of thumb might be: such relation or connection with a property interest, that pe- 
cuniary benefit or advantage will be derived from its preservation, or a corresponding loss will 
be suffered by the happening of the event insured against. Sandlin’s Adm’x. v. Allen, 262 Ky. 
355, 357, 90 S.W. 2d 350, 351 (1936). See also Davis v. Phoenix Ins. Co., 111 Cal. 409, 414 
(1896); Tyler v. Aetna Ins. Co., 12 Wend. (N.Y.) 507 (1834). 


3 It is true that all contracts are in a sense personal and that all contracting parties con- 
sider each other’s ‘‘character and moral integrity”; but it appears that only in the area of fire 
insurance do the courts emphasize the notion so persistently. See, e.g., In re Gorman’s Estate, 
321 Pa. 292, 295, 184 Atl. 86, 87 (1936); Brownell v. Board of Education, 239 N.Y. 369, 146 
N.E. 639 (1925). 

For purposes of the present analysis, contracts generally may be classified into three 
categories: (1) the ordinary business contracts, where the parties bargain for a benefit to be 
reaped by each within the normal risk of the commercial world (unilateral contracts should 
fall within this category); (2) contracts which require payment of a sum to a party upon the 
happening of a particular event, including (a) those generally considered wagers (gambling in 
the usual sense of the word) and (b) those typified by life insurance where a person having an 
insurable interest in his or another’s life pays a premium so that upon death a sum of money 
becomes payable; (3) contracts of indemnity, like fire insurance. 

Fire insurance, unlike a wagering contract, is based on the existence of an insurable inter- 
est, as is life insurance. The latter is distinguishable as involving payment to one who may 
have suffered no loss, while fire insurance involves the deterrent of indemnity, i.e., payment 
to the insured only in case of loss and to the extent of loss. It has been suggested that, ‘‘[p]rac- 
tically, it is not a perfect deterrent, since a few insured persons will burn their own property 
in the hope of exaggerating the extent of their losses or of converting non-salable property into 
cash.” Patterson, Essentials of Insurance Law § 22, at 89 (1935). 


418 Ch. D. x (1881). 


5 It has always been held that fire insurance policies are not assignable before loss. (An 
assignment after loss is governed by the general rules of assignment.) The theory is that such 
an assignment may increase the ‘‘moral hazard” to be borne by the insurer and thus deny his 
right to select the parties with whom he will contract. The standard fire policies now in use con- 
tain provisions that the policy shall be void if it is assigned before loss, without the written 
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The dissenting opinion contended that according to principles of “equity” 
the insurance ran with the land and that the vendor was a constructive trustee of 
the proceeds for the benefit of the purchaser. In Castellian v. Preston,* a sequel 
to Rayner v. Preston, the insurer was permitted to recover the proceeds, since 
the vendor, having been paid the purchase price in full, had suffered no loss. 
Although the notion of a fire insurance contract as a personal contract of 
indemnity has broken down in the life tenant-remainderman and the vendor- 
purchaser cases, it has been preserved in the mortgage cases. The separate in- 
terests of a mortgagor and mortgagee are each insurable and neither has a right 
to the money payable on the other’s policy.” Even where a mortgagor covenants 
to keep property insured for the benefit, protection, or better security of the 
mortgagee, and breaks the agreement by taking out insurance in his own name 
without assigning it or making it payable to the mortgagee, the agreement to 
insure has been held to create only an equitable lien on the insurance proceeds 
in favor of the mortgagee.* And, subjecting insurance funds to the equitable lien 


consent of the insurer. (This provision may be dispensed with by a rider or similar negating 
clause.) The courts have been strict in requiring the insurer’s consent. Patterson, Essentials 
of Insurance Law § 49, at 183-85 (1935). For a limited adherence to a contrary doctrine, see 
Central Union Bank v. N.Y. Underwriters’ Ins. Co., 52 F. 2d 823 (C.A. sth, 1931) and Whiting 
v. Burkhardt, 178 Mass. 535, 60 N.E. 1 (1901) which recognize the validity of an assignment 
of a mortgagee’s rights under the mortgage (loss payable) clause, accompanied by an assign- 
ment of the mortgage, even though the insurer’s consent to the assignment was not obtained. 
Patterson, Essentials of Insurance Law § 49, at 184 (1935). 


611 Q.B.D. 380 (1883). 


7 Farmers’ Mutual Ins. Co. v. Young, 104 Ind. App. 139, 10 N.E. 2d 421 (1937); Kozlowski 
v. Pavenia Fire Ins. Co., 116 N.J.L. 194, 183 Atl. 154 (1936); Brant v. Dixie Fire Ins. Co., 
179 S.C. 55, 183 S.E. 587 (1935); Baughman v. Niagara Fire Ins. Co., 163 Minn. 300, 204 
N.W. 321 (1925); Plum Trees Lime Co. v. Keeler, 92 Conn. 1, ror Atl. 509 (1917). 

This is also true for all the other property relationships: vendor-purchaser, ¢.g., Milhous v. 
Globe & Rutgers Fire Ins. Co., 161 S.C. 96, 159 S.E. 506 (1931); Brady v. Welsh, 200 Iowa 44, 
204 N.W. 235 (1925); Mahan v. Home Ins. Co., 205 Mo. App. 592, 226 S.W. 593 (1920); life 
tenant-remainderman, cases cited note 11 infra; lessor-lessee, e.g., Hale v. Simmons, 200 Ark. 
556, 139 S.W. 2d 696 (1940); Smith v. Royale Ins. Co., 111 F. 2d 667 (C.A. oth, 1940); condi- 
tional seller-conditional buyer, e.g., Nelson v. Nelson Neal Lumber Co., 171 Wash. 55, 17 P. 2d 
626 (1932); In re Zitron, 203 Fed. 79 (E.D. Wis., 1913); Grange Mill Co. v. Western Assur. 
Co., 118 Tll. 396, 9 N.E. 274 (1886). For a cross-section of cases see Insurance—Right to 
Proceeds, 92 A.L.R. 559 (1934). 


* E.g., Wheeler v. Factors & T. Ins. Co., ror U.S. 439 (1880); Carter v. Rockett, 8 Paige 
(N.Y.) 437 (1840); Robbins v. Milwaukee Mechanics Ins. Co., 102 Wash. 539, 173 Pac. 634 
(1918). The equity exists even though the contract provides that in case of the mortgagor’s 
failing to procure and assign such insurance, the mortgagee may procure it at the mortgagor’s 
expense. Nichols v. Baxter, 5 R.I. 491 (1858); Robbins v. Milwaukee Mechanics Ins. Co., 102 
Wash. 539, 173 Pac. 634 (1918). 

These results are also true in the case of a conditional sales contract where the buyer cove- 
nants to insure for the benefit of the conditional seller. E.g., Nelson v. Nelson Neal Lumber 
Co., 171 Wash. 55, 17 P. 2d 626 (1932); In re Zitron, 203 Fed. 79 (E.D. Wis., 1913); Grange 
Mill Co. v. Western Assur. Co., 118 Ill. 396, 9 N.E. 274 (1886). For a cross-section of cases 
see Insurance—Right to Proceeds, 92 A.L.R. 559 (1934). 

The equitable lien is said to arise solely from the unperformed contract to protect; the 
theory being that since equity regards as done that which ought to have been done, if the 
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operates somewhat fortuitously, for the mortgagor may collect the proceeds 
and abscond before the lien is created; or he may refuse to take the steps neces- 
sary to enforce his insurance claim, upon which the mortgagee’s lien depends.’° 

A life tenant and remainderman also have separately insurable interests,“ 
and unless there exists a fiduciary relationship” or an agreement as to who shall 
procure insurance, neither one may collect on an insurance policy taken out 
by the other.'? However, the life tenant may generally insure up to the full value 
of the fee, and upon destruction of the property, collect the whole amount of 
the proceeds." Some courts though have held that a life tenant may insure only 


mortgagor having so covenanted, fails to make the insurance payable to the mortgagee, or to 
assign the same, the fund arising therefrom becomes subject to a lien. E.g., First Nat’] Bank v. 
Commercial Union Assur. Co., 40 Idaho 236, 232 Pac. 899 (1925); Houston Canning Co. v. 
Virginia Can Co., 211 Ala. 232, 100 So. 104 (1924); In re Sands Ale Brewing Co., 21 Fed. Cas. 
No. 12,307 (N.D. Ill., 1872); For the collected cases see Insurance—Right to Proceeds, 92 
A.L.R. 559, $61 (1934). 

The manner in which this equitable principle operates was made clear in Stebbins v 
Westchester Fire Ins. Co., 115 Wash. 623, 634, 197 Pac. 913, 916 (1921) where the court said 
that even though the policy of insurance may not have been taken out with a view to comply- 
ing with the contract or with a view to further the security of the creditor, the intent could 
make no difference since the contract required that the very thing be done that was done. 
Northwestern F. & M. Ins. Co. v. New York Life Ins. Co., 238 Ky. 229, 37'S.W. 2d 67 (1931). 
First Nat’l Bank v. Cappellini, 149 Pa. Super. 14, 26 A. 2d 119 (1942) indicates that there is 
some authority contra. Nelson v. Nelson Neal Lumber Co., 171 Wash. 55, 17 P. 2d 626 
(1932); Stearns v. Quincy Mutual Fire Ins. Co., 124 Mass. 61 (1878). 


* Nelson v. Nelson Neal Lumber Co., 171 Wash. 55, 17 P. 2d 626 (1932); Langford v. 
Fanning, 7 S.W. 2d 726 (Mo. App. 1928). 


1° Since the recording statutes serve as constructive notice, it is conceivable that in a 
mortgage case a court might say that where a covenant to insure is a part of the mortgage, 
the insurer has been put on notice and his insuring will be deemed an insurance of both inter- 
ests ‘‘as the interests may appear.” See note 27 infra. 


1 E.g., In re Gorman’s Estate, 321 Pa. 292, 184 Atl. 86 (1936); Bell v. Barefield, 219 Ala. 
319, 122 So. 318 (1929). For the collected cases see Life Tenant—Insurance—Remainderman, 
126 A.L.R. 336, 337 (1940). 

™ A fiduciary relationship exists when a provision in the instrument creating the estate 
imposes a duty to insure. See cases cited in 31 C.J.S., Estates § 46, at 59 (1942). 1 Rest., 
Property § 123, subsec. 2 (1936). 

13 E.g., Citizens’ Ins. Co. v. Railey, 256 Ky. 838, 77 S.W. 2d 420 (1934); Blanchard v. 
Kingston, 222 Mich. 631, 193 N.W. 241 (1923); Millard v. Beaumont, 194 Mo, App. 69, 185 
S.W. 547 (1916); Spalding v. Miller, 103 Ky. 405, 45. S.W. 462 (1898). For the collected cases 
see Life Tenant—Insurance—Remainderman, 126 A.L.R. 336, 337 (1940). 

This does not mean that one cannot insure for the benefit of the other; but if such insurance 
is to be effected it must have been the intent of the insuring party to do so. Welsh v. London 
Assur. Corp., 151 Pa. 607, 25 Atl. 142 (1892); In re Gorman’s Estate, 321 Pa. 292, 184 Atl. 86 
(1936). 

14 E.g., Bell v. Barefield, 219 Ala. 319, 122 So. 318 (1929); Convis v. Citizens’ Mutual Fire 
Ins. Co., 127 Mich. 616, 86 N.W. 994 (1901); Harrison v. Pepper, 166 Mass. 288, 44 N.E. 
222 (1896); Western Assur. Co. v. Stoddard, 88 Ala. 606, 7 So. 379 (1889) (recovery allowed on 
basis of estoppel because the insurer knew of the partial interest and still insured up to the 
full value of the property.) 

It is clear that this measure of indemnity is different from the usual measure of indemnity. 
However, it has been strongly argued that the test of market value is neither the only test 
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up to the value of the life interest,"* while others have said that the insurer may 
insist on limiting recovery to the value of the life interest even where the pre- 
mium has been based on the value of the fee.** These courts, however, refuse to 
hold that a life tenant’s over-insuring is sufficient to give the remainderman a 
right to a part of the proceeds.’ Other courts, feeling that the insurer has re- 
ceived a windfall in that the premium has been calculated on the full value of 
the property, have held that the life tenant will be deemed to have been acting 
as a trustee for the remainderman and will be required to use the proceeds for 
rebuilding or to pay a proportionate part thereof to the remainderman."* 


nor the proper one in this case. Patterson, Essentials of Insurance Law § 32, at 112 (1935). 
The test suggested is ‘‘the peculiar value of property to the owner, so long as such value does 
not exceed the cost of replacement.” The feeling underlying this suggestion is that ‘‘the 
life tenant cannot replace the building with a sum of money that represents merely the saleable 
value of . . . [that] interest,” and that the life tenant in a sense has a right to the full value 
since he has the full use of the full value for life. The feeling may be commendable but the 
rules of law require not that the value of something to someone be found (it may be inesti- 
mable), but that the objective present value of the interest be determined. The loss sustained 
is not the full value of the property inasmuch as the life tenant has never had the full value, 
which is the present value of the life interest and remainder together. One comment suggests, in 
speaking of similar breakdowns of the notion of indemnity, that ‘‘the public policy behind the 
doctrine of strict indemnity is not so much based upon indemnity as such; rather, indemnity 
is regarded as a rule of thumb limiting wagering contracts, and concomitantly, fraudulent 
fires.” Insurance of Mortgaged Property, 88 U. of Pa. L. Rev. 347, 356 (1939). But such a 
breakdown of indemnity could itself encourage fraudulent fires since the market value of the 
life estate is almost always less than the full value of the property! 

The existence of a value policy statute would in many instances be nugatory of strict in- 
demnity. Michigan Fire & Marine Ins. Co. v. Magee, 6 CCH Fire & Casualty Cases 817 (Mo. 
App., 1949). Patterson, Essentials of Insurance Law § 32, at 117 (1935). 


8 Doyle v. Ins. Co., 181 Mass. 139, 63 N.E. 394 (1902); Beekman v. Fulton County Farm- 
er’s Ins. Ass’n, 66 App. Div. 72, 73 N.Y.S. 110 (1901); Agricultural Ins. Co. v. Yates, 10 Ky. 
L. Rep. 984 (1889). See Blanchard v. Kingston, 222 Mich. 631, 193 N.W. 241 (1923). 

6 In re Gorman’s Estate, 321 Pa. 292, 184 Atl. 86 (1936). It was said in Fidelity Ins. Trust 
& S.D. Co. v. Dietz, 132 Pa. 36, 18 Atl. 1090 (1890) that the insurers might have insisted 
upon limiting recovery to the value of the life estate; but if they did not do so it was of no 
concern to the remaindermen that the life tenant was to receive the full value of the building. 
A public policy argument could only be made by the insurer since the remaindermen had 
no greater claim to the excess than had the life tenant. The fund represented indemnity for 
loss sustained and did not constitute the proceeds of the property destroyed. 

It would seem that the insurers’ lack of insistence on strict indemnity defeats the purpose 
of their insistence that they not be made to bear an increase of moral hazard. This would be par- 
ticularly true if, as suggested by Professor Patterson, moral hasard “‘not only embraces the 
personal qualities or habits of the insured, but also the external factors (see note 14 supra) 
which tend to cause him to burn his property.” Patterson, Transfer of Insured Property in 
German and in American Law, 29 Col. L. Rev. 691, 702 (1929). 

17 E.g., In re Gorman’s Estate, 321 Pa. 292, 184 Atl. 86 (1936) and cases cited therein. It 
might be argued that the fact that the insurer had an option to rebuild is sufficient to raise 
an equity for the remainderman in the cash settlement that followed the insurer’s election not 
to rebuild, since the exercise of the option would have given the remainderman the use of the 
building upon the death of the life tenant. But this argument overlooks the fact that it is an 
insurer’s option. 

*8 Clark v. Leverett, 159 Ga. 487, 126 S.E. 258 (1925); Green v. Green, 50 S.C. 514, 27 S.E. 
952 (1897). In Clyburn v. Reynolds, 31 S.C. 91, 9 S.E. 973 (1889) it was stated that as a matter 
of public policy there is always a fiduciary duty between the life tenant and remainderman. 
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The majority of American courts in the vendor-purchaser cases have rejected 
Rayner v. Preston, but on a theory which is inconsistent with traditional notions 
of fire insurance contracts.'® They hold that in equity the proceeds of the ven- 
dor’s policy inure to the benefit of the purchaser. The courts have generally used 
a constructive trust to accomplish the desired result. The insured is allowed to 
collect the insurance money notwithstanding the fact that the purchaser is 
obligated to make full payment; but he is deemed to hold the proceeds as trus- 
tee for the purchaser.”* The result has been rationalized by the equity rule which 
describes the purchaser under an executory contract as the equitable owner of 
the property. A purchaser has even been permitted to institute a suit against 
the vendor’s insurer to compel that insurer to pay the proceeds to the insured 


*9 Dubin Paper Co. v. Ins. Co. of North America, 361 Pa. 68, 63 A. 2d 85 (1949); Russell v. 
Elliott, 45 S.D. 184, 186 N.W. 823 (1922); McGinley v. Forrest, 107 Neb. 309, 186 N.W. 74 
(1921); Millville Aerie Fraternal Order of Eagles v. Weatherby, 82 N.J. Eq. 455, 88 Atl. 847 
(1913); Mattingly v. Springfield Ins. Co., 120 Ky. 768, 83 S.W. 577 (1904); Skinner & Sons 
Co. v. Houghton, 92 Md. 68, 48 Atl. 85 (1900); Williams v. Lilley, 67 Conn. 50, 34 Atl. 765 
(1895); Gilbert v. Port, 28 Ohio St. 276 (1876). Contra: Zenor v. Hayes, 228 Ill. 626, 81 N.E. 
1144 (1907); Marion v. Wolcott, 68 N.J. Eq. 20, 59 Atl. 242 (1904); King v. Preston, 11 La. 
Ann. 95 (1856); Wilson v. Hill, 3 Metc. (Mass.) 66 (1841); Aetna Fire Ins. Co. v. Tyler, 16 
Wend. (N.Y.) 385 (1836). See Brownell v. Board of Education, 239 N.Y. 369, 146 N.E. 630 
(1925). 

In England, Rayner v. Preston was followed in Phoenix Ins. Co. v. Spooner, [1905] 2 K.B. 
753; West of England Fire Ins. Co. v. Isaacs, [1897] 1 Q.B. 226; but was finally rejected by 
a Parliamentary statute 15 Geo. V, c. 20, § 47 (1925) which reads as follows: ‘‘Any money be- 
coming payable after the date of any contract for the sale of property under any policy of 
assurance in respect to any damage to or destruction of property included in such contract 
shall, on completion of such contract, be held a receivable by the vendor on behalf of the 
purchaser and paid by the vendor to the purchaser on completion of the sale or as soon there- 
after as the same shall be received by the vendor.” Compare § 69(1) of the German Private 
Insurance Law, quoted in Patterson, The Transfer of Insured Property in German and in 
American Law, 29 Col. L. Rev. 691, 693 (1929): ‘“Where property insured has been trans- 
ferred, all rights and liabilities arising out of the contract of insurance subsequent to the trans- 
fer pass from the person effecting the insurance and are vested in, and incumbent on, the trans- 
feree.” Professor Patterson then says, ‘“The present law effectuates [a temporary] automatic 
transfer of the insurance contract simultaneously with the transfer of the property. No ex- 
plicit assignment or agreement is necessary, either as between the transferor and the trans- 
feree, or as between either of these and the insurer.” 


2° This would not be so in a jurisdiction where the risk of loss is placed upon the vendor. 
Where this is the case, the vendor is allowed to retain the proceeds. Brownell v. Board of 
Education, 239 N.Y. 369, 146 N.E. 630 (1925); Phinizy v. Guernsey, 111 Ga. 346, 36 S.E. 796 
(1900); Vance, Handbook of the Law of Insurance § 172, at 662 (2d ed., 1930). The rule of law 
placing the risk of loss upon the purchaser has been violently criticized. Anderson v. Yaworski, 
120 Conn. 390, 181 Atl. 205 (1935) (the destruction of the house was a substantial failure of 
consideration and discharged the purchaser); 4 Williston, Contracts § 940 (rev. ed., 1937); 
Langdell, Brief on Equity Jurisdiction 58-65 (2d ed., 1926) ; Griffin, Risk of Loss In Executory 
Land Contracts, 4 Notre Dame Lawyer 506 (1929); Stone, Equitable Conversion By Con- 
tract, 13 Col. L. Rev. 368, 385-87 (1913). The existence of and hardship created by the opera- 
tion of the rule probably has been one of the strongest inducements to the courts to rule 
contrary to Rayner v. Preston. What of the notion of splitting the loss? See Loss Splitting in 
Contract Litigation, 18 Univ. Chi. L. Rev. 153 (1950). 

In many instances the purchaser will be credited with a reduction in price equivalent to the 
amount of the insurance proceeds. Transfer of Insured Property, 24 Tulane L. Rev. 378, 381 
(1950). 
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who would then, under the trust rationale, hold them for the purchaser.” The 
result is contrary to the logical application of the notions of a fire insurance 
contract as a personal contract of indemnity. The interest insured is only that 
of the vendor.” Unlike the life tenant-remainderman case there is nothing here 
from which it can be said that the vendor was acting for the purchaser in taking 
out the insurance.”3 


In situations other than the vendor-purchaser case, several other devices 
have been used or suggested for use in permitting recovery by persons not par- 
ties to the insurance contract and not within the contemplation of the insurer 
at the time the contract was executed. A Texas court allowed recovery by an 
owner on the theory that the named insured acted as agent for an undisclosed 
principal.*4 Of course the facts may not warrant a finding of agency; and even 
if a court has been able to establish an agency, the undisclosed principal rule 


2 Dubin Paper Co. v. Ins. Co. of North America, 361 Pa. 68, 63 A. 2d 85 (1949). Cf. 
Swearingen v. Hartford Fire Ins. Co., 56 S.C. 355, 34 S.E. 449 (1899) (mortgage case). Com- 
pare the procedure employed in the Dubin case with the discussion of the equitable lien in the 
text at notes 9 and 10 supra. 

The financial outcome of the Dubin case is interesting to note. The plaintiff purchaser 
entered into an agreement to buy property for $25,000, but before the contract was completed 
the property was damaged by fire. The plaintiff in the meantime had insured his interest for 
$25,000, and the vendor had added $10,000 to the already outstanding $26,500 worth of in- 
surance he held. The property, valued at $60,000, was damaged by the fire to the extent of 
$49,353. Subsequently, the vendee paid the balance of the purchase price and received and 
recorded a deed from the vendor. A conference between the insurers resulted in the amount of 
the loss being apportioned and two of the insurers sent drafts to the vendor, who returned 
them stating that he had received the full purchase price of the property. The vendee claimed 
it was entitled to the proceeds of these policies and sued the insurance companies and the 
vendor, claiming that the insurance companies be directed to pay the amounts due under the 
policy to the vendor’s executor who in turn be directed to pay over such proceeds to the 
vendee. On appeal the court upheld the granting of the prayer for $49,353, the amount of the 
fire damage. The plaintiff not only did not lose anything because of the fire, but he received 
the benefit of his bargain with the vendor. 


= The difference between the vendor-purchaser and life tenant-remainderman cases is that 
the insurer in the first case must pay the vendee even though there is no actual loss by the 
insured; whereas in the life tenant case the insurer is paying more than the actual loss of 
the insured. 


23 There is in no sense an over-insuring. At the time the vendor’s policies were effected he 
had an interest up to the full value of the property, unlike the life tenant. It is only at the time 
the owner sells and receives a part payment that his interest is reduced, and continued pay- 
ment of the old premium might be said to be over-insuring. The essential difference is, however, 
that in the life tenant-remainderman case the insurer could have known of the insured’s limited 
interest by inquiring as to the extent of that interest before accepting the premium on the 
whole property; but in the vendor-purchaser case he would be forced to inquire continually as 
to whether the owner had sold his property. The latter would be an impossible burden on the 
insurer. The insurer might avoid that difficulty, however, if he includes in the contract a 
clause requiring that the insured notify the insurer immediately at the time of a change in the 
insured’s interest. If on the other hand the vendor requests a reduction in future premiums on 
the basis of his decreased interest the result might be otherwise. Cf. note 56 infra. See also note 
37 infra. 


*4 Franklin Fire Ins. Co. v. Britt, 254 S.W. 215 (Tex. Civ. App. 1923). 
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itself is not applicable in direct contradiction of the policy provisions* or if the 
contract involves elements of personal trust and confidence as does the fire in- 
surance contract.** A Washington court has even gone so far as to reform an in- 
surance contract to allow recovery by a third party, although there was no fa- 
miliar basis for reformation.?”7 At most, use of the device involved a dubious 
construction of the facts to effect an “equitable” solution. 

Again, the use of the real party in interest statutes to permit a third party to 
sue an insurance company directly without some other basis would be conver- 
sion of a procedural device to a statutory creation of an otherwise nonexisting 
substantive right.** The real party in interest must be one “who can discharge 
the duties created’ and is not necessarily the person who may ultimately be 
entitled to the proceeds. In the case of insurance the only party who can dis- 
charge the duties is the insured. The cases permitting action by a real party in 
interest are all based on an “‘as the interests may appear”’ or similar clause and 
thus have applied the statutes properly.?° 


95 If it is ‘shown . . . from the terms of the agreement . . . that the contract was exclusively 
with the agent personally, the principal does not become a party thereto... .” 3 C.J.S., 
Agency § 276 (1936). Franklin Fire Ins. Co. v. Shadid, 68 S.W. 2d 1030 (Tex. Com. App., 
1934) holds this to be the effect of a ‘‘sole and unconditional ownership” clause. The policy 
under consideration in Franklin Fire Ins. Co. v. Britt, 254 S.W. 215 (Tex. Civ. App., 1923) had 
such a clause but the court nevertheless allowed recovery. The court in the Shadid case tried 
to distinguish the Britt holding by saying that there the unconditional ownership clause had 
been waived. The opinion in the Britt case, however, gives no indication of such a waiver. 

26 As long as the contract remains executory the undisclosed principal cannot enforce it 
against the will of the other party. Birmingham Matinee Club v. McCarty, 152 Ala. 571, 
44 So. 642 (1907); King v. Batterson, 13 R.I. 117 (1880); Boston Ice Co. v. Potter, 123 Mass. 
28 (1877); 2 Am. Jur., Agency § 412 (1936). 

27 Robbins v. Milwaukee Mechanics Ins. Co., 102 Wash. 539, 173 Pac. 634 (1918). A made 
a conditional sale of certain pool tables to B with the stipulation that B insure for the benefit 
of A. B assigned his interest but remained in possession as agent for the buyer and did insure 
but not in the original vendor’s name. The original vendor, A, brought suit to enjoin payment 
to B and to require payment to be made to A. It was held that the insurance agent could have 
ascertained the true ownership of the property and that in such cases equity would, if neces- 
sary, reform the policy so as to benefit the proper party. The decision was based on Gaskill v. 
Northern Assur. Co., 73 Wash. 668, 132 Pac. 643 (1913), where the agent had actual knowledge 
of the proper ownership of the property and the insurance company had intended to insure 
the proper party. The latter case was one of simple mistake. The facts of the Robbins case on 
the other hand indicate no mistake. The court in effect charged the insurer with knowledge of 
the conditional sales contract when it actually had none. 

28 The real party in interest statutes have been interpreted to be procedural only, creating 
no new substantive rights. 2 Williston, Contracts § 366 (rev. ed., 1936); Clark, Code Pleading 
c. 3, § 25 (2d ed., 1947). 

»*° Kusmaul v. Stull, 356 Pa. 276, 280, 51 A. 2d 602, 604 (1947); Clark, Code Pleading c. 3, 
§ 22 (1928). 

»® Capital Fire Ins. Co. v. Langhorne, 146 F. ad 237 (C.A. 8th, 1945) (vendor-vendee, as 
the interests may appear); Aetna Ins. Co. v. Robinson, 213 Ind. 44, 9 N.E. ad 138 (1937) 
(vendor-vendee, loss payable clause) ; Riley v. Federal Ins. Co., 60 Ga. App. 764, 5 S.E. 2d 246 
(1939) (mortgagor-mortgagee, as the interests may appear) ; Hartford Fire Ins. Co. v. Bleedorn, 
235 Mo. App. 286, 132 S.W. 2d 1066 (1939) (same); Marcy v. New Hampshire Fire Ins. Co., 
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Finally, courts in which persons other than the named insured would be 
allowed to recover under a third party beneficiary theory must evade the re- 
quirement that both the original parties to the contract intend that the third 
party be a beneficiary,** or draw dubious conclusions of fact to find such an in- 
tent. A covenant to insure may evidence the covenantor’s intent. In case of 
breach equity will disregard his real, but subjective intent not to insure, and 
will regard the actual insuring as evidence of intent to comply with the cove- 
nant.** But the insurer’s intent is not so easily found. To find such intent im- 
plied as a matter of law is but another device designed to effect a particular 
result. 

In the case of fire insurance policies which contain “as the interests may ap- 
pear” or similar clauses** it is neither illogical nor devious to hold that a pur- 
chaser may maintain an action upon the vendor’s policy directly against the 
insurer.’4 The insurer has explicitly stated his intention to assume the specific 
risks involved, knowing that this would, in the end, involve liability to persons 
not known to the insurer at the time of the contract. The insurer has made a 
promise to insure the property*s and pay the proceeds to all who may show an 
interest within the contemplation of the parties when the contract was exe- 
cuted.** 


54 Minn. 2, 55 N.W. 1130 (1893) (same); Kelner v. Fire Ass’n of Philadelphia, 128 Wis. 233, 
106 N.W. 1060 (1906) (bailor-bailee, as the interests may appear). For warehouseman cases 
see cases cited note 36 infra. 


3* 2 Williston, Contracts § 347 (rev. ed., 1936); 4 Corbin, Contracts c. 41 (1951). 


» This is under the equitable maxim that equity regards as done that which ought to have 
been done. See note 8 supra. 


33 On account of whom it may concern” came from and is primarily used in marine in- 
surance policies. ‘‘In trust or on commission”’ is generally used in policies covering warehouse 
goods. 


34 Capital Fire Ins. Co. v. Langhorne, 146 F. 2d 237 (C.A. 8th, 1945). “It is not forbidden 
by law that a policy should be so framed that the insurance shall be inseparably attached to 
the property meant to be covered, so that successive owners, during the continuance of the 
risks, shall become, in turn, the parties insured.” Waring v. Indemnity Fire Ins. Co., 45 N.Y. 
606, 611 (1871). 


38 Patterson speaks of this problem in terms of assignment and says, ‘“The insurance of 
mechandise .. . ‘in trust or on commission’ makes the insurer’s consent to the transfer of 
the property unnecessary and even dispenses with any formal assignment of the policy.” 
Patterson, Essentials of Insurance Law § 40, at 184 (1935). 


36 Generally a warehouseman is answerable to the owner of goods for the proceeds of in- 
surance received after loss when the policy is taken out by the former either voluntarily or 
pursuant to an express or implied agreement. For the collected cases see Warehouseman— 
Proceeds of Insurance, 52 A.L.R. 1409 (1928). 

In the case of fire policies which cover goods held by the insured as bailee or warehouse- 
man, under an “‘in trust or on commission” clause, it is generally held that the owner of the 
property, as the real party in interest or the party for whose benefit the policy was taken out, 
may maintain an action upon the policy directly against the insurer. For the collected cases 
see Insurance Policy—Who May Sue, 61 A.L.R. 720, 721 (1929). This general rule may be 
limited by the terms of the insurance policy. For example, in the case of provision for adjust- 
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An arguable basis for a comparable result may be found in the cases where 
one party procures insurance beyond the value of his own interest. If, for exam- 
ple, a life tenant insures up to the value of the fee and the premium is based on 
the full value of the property, although the insurer has not expressly stated his 
intent, he might be deemed to have assumed the risk of liability to an unknown 
person. It may be hard to understand why an insurance company can continue 
to collect a premium based on the full value of the property and still not be 
liable for payment on that basis. But the insurer has no actual knowledge that 
the insured’s interest is partial, and there is no justifiable basis for imputing 
such knowledge to him unless a general duty to inquire as to the extent of the in- 
sured’s interest can be imposed upon him.*? The most that has ever been im- 
posed upon an insurer is a burden to inquire about the condition of the property 
or the “moral hazard” he is to assume, since the insured is only under a duty 
not to conceal material facts fraudulently.** 


If a duty to inquire were imposed on the insurer®® a third party would clearly 
have rights in cases of over-insuring. An exploratory inquiry® reveals that the 
discrepancy between the actual inquiries now made as to the client’s legal in- 
terest and any inquiries that ought to be made is not great. The agents rarely 


ment with and payment to the bailee, a direct action could be maintained only if the bailee 
failed to act properly. Wilson & Co. v. Hartford Fire Ins. Co., 190 App. Div. 506, 179 N.Y.S. 
867 (1920), aff'd 229 N.Y. 612, 129 N.E. 929 (1920). 

Where a statute requires a warehouseman to insure for the benefit of his bailors, the bailor 
may maintain an action, as the real party in interest, against the insurer, even though the 
warehouseman was the sole named insured in a policy without any ‘‘in trust or on commission 
clause,” and even though the warehouseman started the fire and was himself barred from main- 
taining the action. In Millers Nat’l Ins. Co. v. Bunds, 158 Kan. 662, 149 P. ad 350 (1944), the 
court said that the insurance contract was really two contracts, one with the warehouseman, 
and one with the bailor. See also Gardner v. Freystown Mutual Fire Ins. Co., 350 Pa. 1, 37 A. 
ad 535 (1944). 


37 It could be argued that since other parties who have insurable interests in insured prop- 
erty probably tend to rely on the insurer’s promise and since the insurer knows this, it would 
not be unreasonable to require an insurance company to inquire as to the nature of the in- 
sured’s interest. In the case of over-insuring therefore, the insurer would be expected to dis- 
cover that the insured had only a partial interest. If an insurer over-insures, the knowledge 
he would have had, had he inquired, could thus be imputed to him, and he would be deemed 
to have clearly manifested his intent to insure the interest of a third party. The objection to 
this argument is that reasonable reliance can be found only where there is a covenant to insure, 
in which case the covenantor would have an insurable interest up to the full value of the 
property. Patterson, Essentials of Insurance Law § 32, at 113 (1935). There would then be no 
over-insuring and the insurer’s inquiry or lack of it could not possibly demonstrate his intent 
to insure the interest of a third party. 


3 Patterson, Essentials of Insurance Law § 87, at 386 (1935). 


39 The arguments for imposing a duty to inquire are based on the equitable notions de- 
scribed in the text. See p. 124 infra. See also note 70 infra. 


«° A questionnaire was prepared and distributed to a group of Chicago insurance agents 
picked at random from the telephone classified directory. Forty replies were received. The 
7+ so eaeeaaameaimareer ee ENED ee ta ETRY Library of the University 

Chicago. 
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inquire as to whether the client is a life tenant or a remainderman. The probable 
explanation is that since the law generally gives the life tenant a right to insure 
and collect the proceeds up to the full value of the property, there is no need for 
such inquiry. If the law were otherwise the need for inquiry would be very 
definite. The fact that many agents do not inquire as to whether a client is a 
conditional seller or buyer may be explained by the fact that many do not han- 
dle such cases. It was found, however, that all agents do inquire as to whether 
the client was a mortgagor or mortgagee and that the great majority make in- 
quiries as to whether the client was a lessor or lessee, or a vendor or purchaser. 
Thus the imposition of a duty to inquire and the entailing legal results may not 
be too onerous. 

In Spires v. Hanover Insurance Co.,* the preservation of the principles of the 
fire insurance contract were pitted against the seeming “equity” of a third 
party’s claim. The plaintiff landlord leased certain land and buildings, the lessee 
convenanting ‘“‘to keep the buildings now erected or to be erected . . . insured 
against loss by fire” and to keep all the leased premises in proper repair.“ The 
lessee procured a fire insurance policy from the defendant but in his own name. 
When the buildings were destroyed by fire, the lessee settled with the insurer. 
His settlement, however, gave him an amount equal to the value of the new 
buildings only. The lessee refused to file a proof of loss as to the original build- 
ing or to institute an action against the insurance company. The plaintiff 
filed a proof of loss and instituted the present action in his own name against 
the insurance company alone. The court sustained the insurance company’s 
demurrer to the complaint on the ground that it did not show any right of action 
by the plaintiff against this defendant. The majority stated that the insurance 
was not taken out for the plaintiff’s benefit. “The policy of fire insurance is a 
personal contract of indemnity against such loss as the insured may sustain; 
the insurance is not of the property as such, but of the interest of the insured in 
the property.” Therefore, a lessor may not bring an action on a policy issued in 
the name of the lessee even though as against the lessee the lessor might ulti- 
mately be entitled to the proceeds. The minority suggested agency, third party 
beneficiary or real party in interest theories as rationales for recovery. 

Spires was a hard case because the facts did not warrant a finding of agency so 
as to invoke the undisclosed principal rule;*4 the plaintiff could not have been 

4 364 Pa. 52, 70 A. 2d 828 (1950); noted in 36 Va. L. Rev. 548 (1950) and 35 Minn. L. Rev. 
102 (1950). 

# These covenants as construed by the court obligated the lessee to restore the original 
building at the termination of the lease if it had meanwhile been destroyed. See Patterson, 
Essentials of Insurance Law § 32, at 113 (1935). 

43 Spires v. Hanover Fire Ins. Co., 364 Pa. 52, 56, 70 A. 2d 828, 830 (1950). 

44 Since there was no “‘unconditional ownership”’ or similar clause in the policy, the applica- 
tion of the undisclosed principal rule would probably have been appropriate. In addition, the 
insurance contract was probably no longer executory—the premiums having been paid and 
accepted and the obligation having accrued as of the time of the fire—so as to fall within an 
exception to the undisclosed principal rule. See notes 25 and 26 supra. 
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a real party in interest unless he had a substantive right“ as a third party bene- 
ficiary ; and though it is true that the lessee might have been deemed to have 
insured for the benefit of the lessor,‘’ the facts did not show an intent on the 
part of the insurer to make the lessor a beneficiary.** An equitable action against 
the lessee and the insurance company to settle any cause of action that might 
exist between the lessor and the lessee and between the lessee and the insurance 
company, as suggested by the majority,“ was probably not a satisfactory 
remedy. The lessor in the present case might not have been able to serve process 
on the lessee, or the lessee might have been judgment-proof.’° Moreover, as be- 
tween the lessee and the insurance company, the latter might have been able to 
defend on the ground that it had already settled with the insured.* Probably 
the only avenue open to the lessor was a direct action against the insurer. How- 
ever, acceptance of any of the above theories would change the entire basis of 
fire insurance law from insurance of a particular party’s interest to insurance of 
all the interests (as they may appear) in the property. 

On the whole, there is probably little demonstrable justification based on 


4s There was no ‘‘as the interests may appear” clause. See text at note 30 supra. See also 
note 31 supra. 


4 Authorities cited note 28 supra. 


47 The only discernible purpose of the covenant is to give the lessor additional protection by 
binding the lessee to insure for the lessor’s benefit. Under the maxim that equity regards as done 
that which ought to have been done, the act of insuring has been deemed to have been in com- 
pliance with the covenant even though the covenantor insured only in his own name. See 
note 8 supra. The majority of the court in the instant case, however, stated that it would not 
so construe the act of insuring. 


4 There is not only no clause such as “‘as the interests may appear” but there is not even an 
indication that the insurer might have been aware of the existence of the lessor or the lessee’s 
covenant. 

Even if over-insuring were held to put an insurer on notice so as to effect insurance of a 
third party’s interest, the present case would not be solved since the lessee, being obligated to 
replace the building, had an insurable interest in the full value of the property. Patterson, 
Essentials of Insurance Law § 32, at 113 (1935). 


4 This is the procedure used in Dubin Paper Co. v. Ins. Co. of North America, 361 Pa. 68, 
63 A. 2d 85 (1949). See note 21 supra. 


s° There are no facts available in either the opinion or the record as to these matters. 
However, since the plaintiff was given three opportunities to amend his complaint (during 
which time he could have also joined any necessary parties) and did not do so, the fair implica- 
tion is that the lessee was judgment-proof or service couldn’t be had, as suggested. 


5* Robinson v. Breuminger, 152 Kan. 644, 107 P. 2d 688 (1940). The mortgage contained a 
covenant to insure but the mortgagor procured a policy in his own name. Upon destruction 
of the property the insurance company was notified of the mortgagee’s interest. A settlement 
was made, however, with the mortgagor alone. After the mortgagor converted the money the 
mortgagee brought an action against both the mortgagor and the insurance company. The 
court allowed the form of action and held the insurance company liable to the mortgagee, 
stating that, ‘‘whether the insurance company can be held depends upon the facts relative 
to knowledge or notice to the insurer of the rights of the mortgagee.”’ Ibid., at 651 and 692. 

As indicated in note 48 supra there is no evidence in either the record or opinion of the 
Spires case to show that the insurer was aware of the existence of the lessor or the lessee’s 
covenant. 
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commercial practice, and there are certainly no sound logical bases for effecting 
such a change. This becomes clear when one realizes the ease with which the 
lessor in the Spires case, for example, might have procured insurance himself 
and made the cost of the premium a part of the rent. If he wished to place the 
burden of insuring upon the lessee, the lease could have provided that upon the 
lessee’s failure to insure properly, the lessor could then insure and charge pre- 
miums to the lessee. Under such a provision, a careless lessor certainly has no 
equities on his side! 

There may, however, be an “equitable basis” for making a change in the 
present law so as at least to put prospective buyers of fire insurance on notice 
that third parties will not be protected unless the policy so stipulates. This 
could be done by requiring insurers who wish to come under the doctrine of 
Rayner v. Preston to make it clear in the policy that third parties are not in- 
cluded within the coverage. Such a requirement would provide warning to the 
laymen who may now wrongly conceive of fire insurance as running with the 
land.# 

Probably the general dissatisfaction with the rule of Rayner »v. Preston indi- 
cates that a fire insurance contract really does have a different meaning for 
persons who ordinarily buy insurance than it has for professional insurers. The 
decisions contrary to Rayner v. Preston may in themselves give effect to a not 
unreasonable lay understanding and encourage the public to entertain such an 
understanding.* It may be felt that the insurance company has assumed a risk 
for which a full premium has been paid and that it should not be relieved from 
paying on that basis.‘4 Someone suffers loss from the destruction of the property 
insured; it may not seem a hardship or injustice to the company to require it to 
pay the policy.5’ Even the business public may assume that an executory con- 
tract for the sale of insured realty carries the protection of existing insurance 

8? The lay conception is postulated in Vance, Handbook of the Law of Insurance § 172, at 
662 (2d ed., 1930); 98 U. of Pa. L. Rev. 766, 767 (1950) noting Dubin Paper Co. v. Ins. Co. of 
North America, 361 Pa., 68, 62 A. 2d 85 (1949); dissent in Rayner v. Preston, 18 Ch. Div. 1, 15 


(1881) ‘‘I believe it [the fire policy] to be considered by the universal consensus of mankind, to 
be a policy for the benefit of all persons interested in the property.” 

53 It was said in John Hancock Mutual Life Ins. Co. v. Fireman’s Fund Ins. Co., 10 Wash. 
ad 303, 314, 116 P. 2d 539, 544 (1941) that ‘‘the insurance would stand as security for the 
mortgage debt in lieu of the property destroyed”; and in Doty v. Rensselaer County Mutual 
Fire Ins. Co., 188 App. Div. 29, 32, 176 N.Y. Supp. 55, 57 (1919) the court said, ‘“The insur- 
ance money takes the place of the house. Whatever interest in the house the plaintiff had, a 
corresponding interest attached to the insurance which is a substitute for the house.” Likewise 
it has been said that ‘‘[tJhe property being destroyed, the insurance money stands in lieu 
thereof.” Robbins v. Milwaukee Mechanics Ins. Co., 102 Wash. 539, 544, 173 Pac. 634, 635 
(1918). And in Phoenix Ins. Co. v. Mitchell, 67 Ill. 43, 46 (1873): ‘the insurance money repre- 
sented the property destroyed. .. .” 

54See Vanneman, Risk of Loss, Between Vendor & Purchaser, 8 Minn. L. Rev. 127, 138 
(1923). 

5s Ibid. Compare the notion of insurance in the area of workmen’s compensation where the 
underlying principle is that the insurer is in a better position to distribute the cost of the risk 
throughout the community, working no hardship on any one party. 
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policies to the purchaser. Common sense often seems to substitute the insur- 
ance money for the insured property, despite the general rule that the two are 
not legally connected. 

These conceptions as to the nature of fire insurance, however, are not in 
themselves sufficient basis for making an extensive change from insurance of a 
particular party’s interest to insurance of all the interests in the property. It is 
necessary to find that there is no justification for the personal contract notion. 
Rayner v. Presion rests partly on the view that to deny an insurer complete free- 
dom in chosing the insured is to burden him with an unascertainable ‘moral 
hazard.” 

The results of an exploratory inquiry,5’ undertaken to discover the extent to 
which insurance agents investigate prospective clients indicate that this em- 
phasis on the personal contract notion may no longer be warranted.** The sur- 
vey shows that none of the replying agents thoroughly investigate a client unless 
a special matter indicating that the client may be a bad risk is brought to the 
attention of the agent.’* The specific inquiries made by each insurance firm 
vary greatly, depending on such circumstances as the agent’s evaluation of the 
client’s appearance or the location of the property to be insured. Twenty-three 
per cent® of the replying agents make inquiries about the client’s fire record. 
Ten per cent™ indicate that they inquire into the client’s habits in maintaining 

56 Speaking of the automatic transfer of insurance coverage on property which is to be con- 
veyed in the German law, Professor Patterson says that the ‘automatic transfer . . . probably 
conforms to the transferee’s habits and expectations.” Patterson, op. cit. supra note 19, at 
693. The German law provision is set out in note 19 supra. 

There is arguably a significant difference between the case of a vendor selling land and 
buildings already insured and the case of a vendor (or purchaser) insuring during the life of a 
land contract. The former is much like an assignment of the existing fire policies. Since such 
policies are not assignable without the insurer’s assent, the automatic transfer and coverage of 
both interests by the policy may be more reprehensible than such coverage in the second 
case. There, it would have been possible for the insurer to inquire and discern the two existing 
interests. Cf. note 23 supra. Consult Insurance Co. v. Updegraff, 21 Pa. 513 (1853), where a 
vendor insured the realty sold, but only partially paid for, in his own name, and paid the 
premium himself. The court thought it clear that all the parties intended the insurance to 
cover the vendee’s interest as well as the insuring vendor’s since the premium charge was 


adequate for such coverage. In neither case, however, would the insurer have had actual 
knowledge of the other interest. See note 37 supra. 


57 See note 40 supra. 

5* An insurance survey consisting of a careful listing of insurance needs, noting existing 
insurance, and recommending needed adjustments or additional insurance, is probably what 
should be undertaken by each agent in order to assure the client the best possible coverage. For 
a detailed discussion of the steps in such a survey see Hedges, Improving Property and Casu- 
alty Insurance Coverage, 15 Law & Contemp. Prob. 353, 371 (1950). 

59 In some instances no inquiry is made at all unless such circumstances are present. 

‘ Forty per cent would be the figure if the computation had been made on the basis of the 
number of replies indicating that inquiries as to ‘‘moral hazard” are made. 


* Eighteen per cent would be the figure if based on the alternative method indicated in 
note 60 supra. 
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and caring for the property, and twenty per cent™ inquire as to whether the cli- 
ent has, in the past, received any cancellations of fire policies or rejections of his 
application for such policies. On the other hand, forty-five per cent® make no 
inquiries at all about the “moral hazard” to be borne by the insurer. Although 
these results are in no way conclusive,® they seem to indicate that a great deal 
of the insurer’s protection has been destroyed by the lack of extensive inquiry 
by the insurance agent.” It may not, therefore, be unreasonable to effect a basic 
change in the law of fire insurance; but it would be sounder to postpone such 
action until further justification is found in more extensive studies of business 
practice in this field. 

The present alternative is to use some means to guard against common lay 
misconceptions as to the nature of fire insurance. When it comes to understand- 
ing the myriad of technical and often ambiguous clauses of a fire insurance con- 
tract, the lay public is in an unequal “bargaining” position compared to the in- 
surer, the expert. The layman is caught in something in the nature of a “fine 
print trap.” The insurer is in a better position to draft an instrument to serve 


6s Thirty-six per cent would be the figure if based on the alternative method indicated in 
note 60 supra. 


63 Another object of inquiry is the total amount of insurance carried. 

64 This percentage too has been calculated on the basis of the total number of replies. 

6s Premiums seem to be based on the amount of coverage and the condition of the property. 
The survey indicated that the coverage of more than one interest in the property by a clause 
such as ‘‘as the interests may appear” can be had without any increased premium. 


66 The results are inconclusive for at least two reasons: (1) the interpretation and presenta- 
tion of the results is necessarily subjective; (2) the sample is much too small. The larger under- 
taking necessary in order to produce conclusive results would require time and resources not 
available to the average student or faculty member. An organization of the magnitude of the 
American Law Institute would be necessary. 

A larger undertaking might attempt a classification of kinds of insurance agents, e.g., (1) 
the single agent with no office, (2) the large firm, (a) in a metropolitan area, (b) in a more 
rural area, (3) the specialist, (a) handling realty insurance only, (i) business buildings, 
(ii) homes, etc. The possible classifications are almost limitless but such breakdowns may 
have significant results. 

67 It must be recognized that the insurer’s own checking in the home office has not been 
mentioned. This may be an important element and is certainly worth a separate survey. For 
some indication, however, that there is little such checking done, and that most of that 
presently done is valueless, see Patterson, Transfer of Insured Property in German and in 
American Law, 29 Col. L. Rev. 691, 706-7 (1929). 

8 The personal contract notion depends, in part, on the assumption that a significant num- 
ber of fires are fraudulent fires. It has been suggested that ‘‘the common carelessness of the 
American people is the risk assumed by the insurers doing business in the United States.” 
Patterson, op. cit. supra note 19, at 705, 706. How is this risk increased by a change in ownet- 
ship? If a fire be proved fraudulent, there is no problem. As for those which cannot be proved 
Professor Patterson says ‘‘the number of persons who have fraudulent fires must be only a 
fractional percentage of the total number of persons insured against fire, and the crucial 
question is whether the interests and convenience of honest insured persons should be sacri- 
ficed in order to defeat recovery by a small proportion of dishonest persons who succeed in 
concealing their crimes.” Ibid., at 705. 

% The lay position today in understanding the words of the fire insurance contract may be 
comparable to the warranty dilemma which flowered little over a century and a half ago. 
Warranties were then construed so that even an immaterial breach voided the policy. The 
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the needs and understanding of the client and to protect himself by appropriate 
clauses drawn in clear, readable language.’* The insurer may of course further 
protect himself by properly calculating the premium for the risk he assumes. 
Placing this burden upon the insurer would probably not be a hardship; there 
would seem to be enough law protecting third parties to put him on notice.” 

Such a change would be analogous to a development which has taken place 
in the surety bond cases. The words of the contract of the compensated surety 
are now interpreted liberally in the interest of the third party laborer and ma- 
terialman rather than strictly in favor of the surety.” To a lesser degree, a simi- 
lar development has taken place in the liability insurance cases where courts 
have held’? that the contract should be liberally construed for the protection 
of third parties unless the language of the contract is clearly to the contrary. 
Many statutes go even further and require that all liability insurance be carried 
for the benefit of third parties.74 Courts generally deny rights to third parties 
unless the promisor and promisee of a fire insurance contract intended to create 
such rights and unless the language of the contract specifically and clearly 
established them. Instead, the courts could take the position that the insurance 
contract should be construed liberally for the benefit of third parties unless the 
words of the policy are clearly and unambiguously to the contrary’ and are set 
out in such fashion that they are not physically obscured. 


inequity was perceived by the courts and, through judicial decision, substantial compliance 
with the warranties became sufficient so long as the deviation was such that it did not or 
probably would not have affected the issuance of the policy. See Patterson, Essentials of In- 
surance Law § 61 (1935). 


7° A distinction should be recognized between the duty to draft aninstrument clearly and the 
duty to inquire, for instance, as to the extent of the client’s interest in the property or his need of 
an “as the interests may appear” clause. The duty to inquire, however, would be imposed for 
the same equitable reasons that the duty to draft clearly is imposed. See p. 124 supra. See 
note 39 supra. 

It seems that anyone may have an ‘‘as the interests may appear” clause upon request and 
without any additional charge, yet many agents do not offer the suggestion that such a clause 
be included in the policy. This seems a pity for surely such a suggestion in the appropriate 
case would be an even more ‘‘constructive” aspect of the imposition of a duty to draft clearly. 


™ Particularly in the vendor-purchaser cases. 


724 Corbin, Contracts § 800, at 176 (1951). For a thorough analysis of the problem see 
Campbell, The Protection of Laborers and Materialmen Under Construction Bonds, 3 Univ. 
Chi. L. Rev. 1, 201 (1935). 


73 Ohio Casualty Ins. Co. v. Beckwith, 74 F. 2d 75 (1935); Néw Amsterdam Casualty Co. 
v. Jones, 135 F. ad 191, 196 (1943); 4 Corbin, Contracts § 807 (1951); Vance, Handbook of the 
Law of Insurance § 178, at 684 (2d ed., 1930). 


7 In New Amsterdam Casualty Co. v. Jones, 135 F. 2d r91, 196 (1943), the court’s public 
policy decision was in some measure based on such a statute. 4 Corbin, Contracts § 807 (1951); 
Vance, Handbook of the Law of Insurance § 178, at 686 (2d ed., 1930). 


78 Professor Schultz in The Special Nature of The Insurance Contract: A Few Suggestions 
for Further Study, 15 Law & Contemp. Prob. 376, 378 (1950) says that to some extent such is 


the law, in spite of lip service to other principles, and that, to the extent such is not the law, 
it should be. 
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This change would effect an insurance of all the interests in the property in 
the case of ambiguity; though practically it would mean only that liability to 
third parties must be denied in clear language. Insurance companies would be in 
the same relative position they are in now. Presently justifiable lay expectations 
would be checked and the broader change to insurance of all the interests in the 
property would be properly postponed until it can be fully justified on the basis 
of more extensive studies into the practical context in which these rules of fire 
insurance law operate. 


THE NONCUMULATIVE CLAUSE AND RENEWED FIDELITY 
BONDS—PIG IN A POKE? 


In Columbia Hospital for Women v. U.S. Fidelity & Guaranty Co.,' defendant 
surety company issued a fidelity bond indemnifying the plaintiff against defal- 
cations by certain named employees, with a maximum indemnity of $5,000 in 
the case of plaintiff’s bookkeeper. Renewal was effected by subsequent issu- 
ance of a Blanket Position Bond* affording slightly broader coverage. The sec- 
ond bond had no definite date of termination, but was renewable on payment of 
annual premiums, subject to the proviso that the payment of such premiums 
“shall not render the amount of this bond cumulative from year to year.” 
Four years after the original bond was issued, a rider was attached, “extending 
the term for three years from the renewal date” and respectively substituting 
the terms “periods,” “premium period” and “agreed premiums” for the words 
“years,” “premium year” and “annual premiums” wherever they occurred in 
the Blanket Position Bond. Three years later, plaintiff discovered that its book- 
keeper had embezzled in excess of $40,000 over a four year period, $5,498.32 
during the year before the rider went into effect, and $3,975.47, $13,281.45 and 
$17,555.90 respectively during the three years covered by the bond and rider. 
The insured accordingly filed a claim for $18,975.47 on the theory that the fidel- 
ity company’s liability was $5,000 for each year of coverage. The Court of Ap- 
peals for the District of Columbia affirmed the grant of defendant’s motion for 
summary judgment, limiting recovery to $5,000. 

No authoritative survey has ever been conducted to determine what was an 
important question in the principal case, what employers really think they 


* 188 F. ad 654 (App. D.C., 1951). 


* Fidelity bonds can be made out to cover either specifically named employees, or the occu- 
pants of designated positions for the time being. The companies have fashioned many different 
kinds of bonds, containing various combinations of these two basic features. Among the most 
widely used are the Name Schedule or Fidelity Schedule bonds, covering named employees, 
with or without indications of position; Position Schedules, bonding the positions listed re- 
gardless of which employees occupy them or how often the personnel shifts; and Blanket 
Position Bonds, covering ali ae of one insured employer for the same amount, regard- 
aia teen hen tess lier, Insurance Principles and Practices 694, 698-703 

1947) 
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“acquire” in the way of added indemnity upon renewal of fidelity bonds.’ Fre- 
quent litigation indicates that a significant number of them feel that the 
renewal premiums purchase “new” coverage during the renewal period up to 
the stated amount of the indemnity.‘ Coverage for the old period presumably 
has already been paid for in full and continues together with the renewal indem- 
nity.5 Viewed in this light, an annually renewed fidelity bond would give cover- 
age up to the face amount for each year, with a possible total liability of twice 
the stated amount or more, depending on the number of renewals,° and contrary 
to the result in the Columbia Hospital case. 

Whether or not the expectations of employer-obligees on this matter have 
been correctly stated, no such coverage is offered anywhere in the field of private 
fidelity or guaranty insurance today.’ The actual terms of fidelity bonds vary 


3 Fidelity insurance has been well defined as an agreement whereby one indemnifies 
another ‘‘against loss arising from the want of honesty, integrity, or fidelity of employees or 
others holding positions of trust. . . .”” John Church Co. v. Aetna Indemnity Co., 13 Ga. App. 
826, 831, 80 S.E. 1093, 1095 (1909). In general, principles of insurance law govern the treat- 
ment of fidelity bonds and contracts. Ibid. See Vance, Handbook of the Law of Insurance 919 
(ad ed., 1930). On the question of what is accomplished by the renewal of fidelity bonds, con- 
sider the following: The controlling question is ‘‘whether the renewal create[s] a new contract 
or not.” Fellows, J., dissenting in Michigan Mortgage Investment Co., 244 Mich. 72, 75, 221 
N.W. 140, 141 (1928). ‘“The question here is, What did the [employer] buy the first year, what 
did he buy the second year, and what did he buy the third year?” Aetna Casualty & Surety 
Co. v. State Bank, 13 F. 2d 474, 476 (E.D. Ill., 1926). 

Serious questions arise as to the applicability of contract law to the insurance field. Since the 
insured often knows little of the real nature of the insurance contract and quite as often 
fails to read its provisions, it has been suggested that insurance law should be considered sui 
generis. Schultz, The Special Nature of the Insurance Contract, 15 Law & Contemp. Prob. 
376, 389 (1950); Kessler, Contracts of Adhesion—Some Thoughts About Freedom of Con- 
tract, 43 Col. L. Rev. 629 (1943); Vance, supra, at 689-690. 

4 United States v. American Surety Co. of New York, 172 F. 2d 135 (C.A. 2d, 1949), cert. 
denied 337 U.S. 930 (1950); Hack v. American Surety Co. of New York, 96 F. 2d 939 (C.A. 7th, 
1938); Aetna Casualty & Surety Co. v. State Bank, 13 F. 2d 474 (E.D. Ill., 1926); Maryland 
Casualty Co. v. First Nat’] Bank of Montgomery, 246 Fed. 892 (C.A. sth, 1917); Michigan 
Mortgage Investment Co. v. American Employer’s Ins. Co., 244 Mich. 72, 221 N.W. 140 
(1928), noted in 27 Mich. L. Rev. 442 (1929). For an excellent compilation of many cases 
illustrating this point, see Extent of Liability on Fidelity Bond Renewed from Year to Year, 
7 A.L.R. 2d 946 (1949). 

5 Fidelity coverage is distinctive in that actual knowledge of a defalcation may not reach 
the insured party until several years after its occurrence. Analogies drawn to fire and life 
insurance, therefore, fail to illumine the issues raised in this field. Both life and fire insurance 
policies give protection against single, easily discoverable calamities. Premiums will not be 
paid after the calamity occurs. Aetna Casualty &Surety Co. v. State Bank, 13 F. 2d 474 (E.D. 
Ill., 1926). See Fidelity Bonds—Does It Pay to Renew Them?, 27 Mich. L. Rev. 442(1929); In- 
surance—Fidelity Bonds—Renewals As Affecting the Liability of the Surety, 25 N.C.L. Rev. 
341 (1947); Fidelity Bonds—Extent of Coverage—Cumulative or Non-Cumulative, 20 So. 
Calif. L. Rev. 226 (1947). But cf. Leonard v. Aetna Casualty & Surety Co., 80 F. 2d 205 
(C.A. 4th, 1935). 

6 And the changes, if any, in the face amount of the bond from year to year. 

7Some governmental agencies, however, do receive such protection. United States v. 
American Surety Co. of New York, 172 F. 2d 135 (C.A. ad, 1949). The Bureau of Internal 
Revenue employs the device of bonding its investigators with different companies each year. 
In general, recovery up to the face amounts on these bonds can be had only for defalcations 
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greatly and on these different provisions the courts have based their decisions as 
to the nature and extent of the particular coverage afforded.* If, for example, the 
original bond has a definite date of termination, a renewal may be interpreted 
as a separate and distinct contract. Coverage under such an interpretation ex- 
tends to the face amount of the bond for each year, but is usually limited by a 
“time for discovery”’ clause and the restriction that liability for any one period 
cannot be carried over to another."® But in general, and especially if there is no 
set date for termination, the issuance and acceptance of renewal certificates or 
more informal tokens of renewal is considered a continuance of the coverage." 

Fidelity companies now include cumulative liability limitation clauses like 
those in the principal case in practically every standard bond. They thereby 
seek to avoid the consequences of interpretations of bonds and renewals as sepa- 
rate contracts. The following provisions are typical: 


The liability of the Underwriter under the bond (and under the renewal instru- 
ment) shall, in no event, exceed in the aggregate the amount carried under the bond. 


occurring during the particular year covered, provided that the defalcations be discovered 
within two years after the terminations of the bond. Thus, there is complete yearly coverage 
under this scheme for a period up to three years. Communication from Aetna Insurance and 
Casualty Co., June 18, 1951. It has been observed that adoption of this practice by private 
parties would be contrary to the best interests of both the surety companies and the insured. 
27 Mich. L. Rev. 442 (1929). 


* In so doing few courts indulge in the notion that fidelity bonds should be governed by 
the principles of objective contract law. (Strictissimi juris). Guaranty Co. v. Pressed Brick Co., 
191 U.S. 416, 424 (1903). But cf. Crane, Breed & Breed v. The City Ins. Co., 3 Fed. 558, 560- 
61 (S.D. Ohio, 1880). A court will always demand that the terms of the contract be free 
from ‘‘ambiguity” in conformity with generally accepted standards of insurance law. American 
Surety Co. v. Pauly, 170 U.S. 133, 144 (1898); Hartford Accident & Indemnity Co. v. Swedish 
Methodist Ass’n, 92 F. 2d 649, 652 (C. A. 7th, 1937). 


® United States v. American Surety Co., 172 F. 2d 135 (C.A. 2d, 1949); Aetna Casualty and 
Surety Co. v. State Bank, 13 F. 2d 474, (E.D. Ill., 1926), rev’d on other grounds, 19 F. 2d 969 
(C.A. 7th, 1927); Maryland Casualty Co. v. First Nat’ Bank, 246 Fed. 892 (C.A. sth, 1917); 
Florida Cent. & P.R. Co. v. American Surety Co., 99 Fed. 674 (C.A. 2d, 1900); Hood v. 
Simpson, 206 N.C. 748, 175 S.E. 193 (1934); Ladies of Modern Maccabbees v. Illinois Surety 
Co., 196 Mich. 27, 163 N.W. 7 (1917); U.S. Fidelity & Guaranty Co. v. Williams, 96 Miss. 10, 
49 So. 742 (1909); De Jernette v. Fidelity & Casualty Co., 98 Ky. 558, 33 S.W. 828 (1896). 


© Standard Accident Ins. Co. v. Collingdale State Bank, 85 F. 2d 375 (C.A. 3d, 1936); 
Maryland Casualty Co. v. Tulsa Industrial Loan & Investment Co., 83 F. 2d 14 (C.A. roth, 
1936); Fidelity & Casualty Co. v. Consolidated Nat’! Bank, 71 Fed. 116 (C.A. 3d, 1895). But 
cf. Leonard v. Aetna Casualty & Surety Co., 80 F. 2d 205, 207 (C.A. 4th, 1935) (time for dis- 
covery limitation clause held as negativing the intent of separate contracts). A “‘time for dis- 
covery” clause limits recovery to those defalcations discovered within a specified period after 
the termination of the bond. It is now practically settled that time for discovery limitations 
begin to run from the termination of the final renewal period, unless specific provision to the 
contrary is made. Danvers Savings Bank v. Nat’! Surety, 166 Fed. 671 (C.A. rst, 1909); First 
Nat’l Bank v. U.S. Fidelity & Guaranty Co., r10 Tenn. 10, 75 S.W. 1076 (1903). Contra: 
Ladies of Modern Maccabbees v. Illinois Surety Co., 196 Mich. 27, 163 N.W. 7 (1917); 
De Jernette v. Fidelity & Casualty Co., 98 Ky. 558, 33 S.W. 828 (1896). 

™ Farmer’s Co-op. Mercantile & Shipping Ass’n v. Nat’] Surety Co., 17 F. 2d 527 (D.C. 


Kan., 1927); Leonard v. Aetna Casualty & Surety Co., 80 F. 2d 205 (C.A. 4th, 1935); John 
Church v. Aetna Indemnity Co., 13 Ga. App. 826, 80 S.E. 1093 (1909). 
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Regardless of the number of years this bond shall continue in force and the number 
of premiums which shall be payable or paid, the liability of the Underwriter under 
this bond shall not be cumulative in amounts from year to year or from period to 

riod. 

" The liability of the Underwriter being limited to the amounts scheduled, regardless 
of the number of years this suretyship remains in force or the number of premiums 
paid. 

Without exception, courts dealing with noncumulative clauses have reached 
the result in the Columbia Hospital case, restricting the surety company’s total 
liability for all periods covered by bonds and renewals to the face amount of the 
bond.” Thus renewals do not increase total monetary liability. 

This result can be fully understood only when it is remembered that fidelity 
bonds generally have time for discovery limitation clauses.'? Thus, unless the 
time for discovery is extended, employers must be more or less diligent in dis- 
covering defalcations to take advantage of the coverage for losses incurred 
during any one period. Renewal forms for practically every type of fidelity bond 
contain such time for discovery extension provisions, usually extending the 
deadline to a definite period measured after the final termination of the coverage. 

The sureties argue that the renewal premiums constitute consideration spe- 
cifically for these extensions. They maintain that their greatest losses result 
from such “continuous” contracts, even though the coverage is limited to the 
face amount of the bond.'* They further assert that progressively increasing 
premiums would be essential to support “cumulative-continuous” indemnity, 
i.e., coverage up to the face amount for each period plus time for discovery ex- 
tension provisions. But there is no record of this type of coverage being offered 
to private employers anywhere, for any premium. 

The fidelity companies explain this on the ground that the employer-obligees 
are unwilling to pay the proper premiums. Nevertheless, employers have time 
and again sought to have the courts construe many different kinds of fidelity 
bonds as cumulative.’s In spite of the consistency of the holdings construing 

3 New York Casualty Co. v. Ford, 145 F. 2d 599 (C.A. sth, 1944); Hack v. American Surety 
Co., 96 F. 2d 939 (C.A. 7th, 1938), cert. denied 305 U.S. 631 (1938); Brulatour v. Aetna Casual- 


ty & Surety Co., 80 F. 2d 834 (C.A. 2d, 1936); U.S. Fidelity & Guaranty Co. v. Barber, 70 
F. 2d 220 (C.A. 6th, 1934); Quinlan & Tyson, Inc. v. Nat’l Casualty Co., 311 Ill. App. 369, 
36 N.E. 2d 470 (1941). 

"3 See note ro supra. It makes sense to purchase a renewal certificate instead of a new bond 
only if the former has such an extension of the time for discovery. One of the consequences of 
omitting such a clause is well illustrated in United States v. American Surety Co., 172 F. 2d 
135 (C.A. 2d, 1949). Finding no cumulative liability limitation clause and no provision re- 
garding time for discovery, the court felt free to presume that had the government taken out 
fresh bonds yearly, complete coverage for each year would permanently be insured, and thus 
inferred that renewals must achieve the same result. See also, Hartford Accident & Indem. 
Co. v. Swedish Methodist Aid Ass’n, 92 F. 2d 649 (C.A. 7th, 1937). 

4 Columbia Hospital for Women v. U.S. Fidelity & Guaranty Co., 188 F. 2d 654, 657 (App. 
D.C., 1951); communication from Aetna Insurance & Casualty Co., June 18, 1951. 


*s Columbia Hospital for Women v. U.S. Fidelity & Guaranty Co., 188 F. 2d 654 (App. D.C., 
1951). See cases cited note 4 supra. 
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bonds and contracts containing cumulative or aggregate liability limitation 
clauses, they have often maintained that they understood they were getting 
separate coverage for each year even in the presence of such clauses. Employers 
have construed the noncumulative clause to mean that there can be no accumula- 
tion of coverage in the sense of applying unobligated amounts from one period 
to the next. 

This construction is, of course, reasonable, and can be challenged only on 
the grounds that (1) the courts have decided uniformly against it, and (2) the 
premiums paid do not offer adequate consideration for ‘“‘cumulative-continuous” 
coverage. 

Adopting these two arguments, the Columbia Hospital court cited cases con- 
struing similar noncumulative clauses as controlling. The court was especially 
impressed with the fact that three such clauses” were included in the Superseded 
Suretyship Rider’? which was attached to the original Blanket Position Bond. 
This rider cancelled, upon the issuance of that bond, the original bond and es- 
tablished “continuous” liability for the periods covered by both. Notice was 
also taken of the last rider which, by eliminating the word “annual” from the 
instruments, gave further support to the idea of continuous coverage. 

Judge Clark vigorously dissented. Not only was the language ambiguous, in 
his opinion, but “the far more reasonable construction is that it simply means 
that the coverage on years when no loss was suffered cannot be carried over to 
cover losses in a subsequent year when losses were in excess of $5,000.’"* He 
maintained that the ambiguity was indicated by the difficulty which the courts 
have had in interpreting the noncumulative clauses, but he cited no cases. In 
conclusion, attention was drawn to the familiar rule that “wherever ambiguity 
appears in a contract it must be construed most strongly against the party who 
drew it and in favor of the party who did not draw it.” 

Judge Clark’s position is supported only by dicta and dissenting opinions.” 
At best, some courts have been apologetic while following the traditional inter- 


*6 Columbia Hospital for Women v. U.S. Fidelity & Guaranty Co., 188 F. 2d 654, 658 (App. 
D.C., 1951). The key words in three clauses were as follows: (1) “‘liability . . . shall not be 
cumulative in amounts . . .”; (2) ‘‘the liability . . . shall, in no event, exceed in the aggregate 
the amount carried under the attached bond”; (3) “‘liability . . . shall not be cumulative.” 

*7 Le., the clause explaining the extent of liability for the period covered by the old bond 
retained under the new bond. Such riders provide for continuing liability, extending the time 
for discovery. They also serve to enumerate the complicated details of coverage for the differ- 
ent periods occasioned by changes in the face amount of the bond, or the type of coverage. A 
cumulative liability limitation clause is found in every Superseded Suretyship Rider. 

** Columbia Hospital for Women v. U.S. Fidelity & Guaranty Co., 188 F. 2d 654, 661 
(App. D.C., 1951). 

+9 Ibid. 

2° Dissents and expressions of unhappiness over the situation are prevelant. E.g., Fellows, J., 
in Michigan Mortgage Investment Co. v. American Employer’s Ins. Co., 244 Mich. 72, 75, 
221 N.W. 140, 141 (1929); Hack v. American Surety Co., 96 F. 2d 939, 945 (C.A. 7th, 1938), 
cert. denied 305 U.S. 361 (1938); Aetna Casualty & Surety Co. v. State Bank, 13 F. 2d 474 
(E.D. Ill., 1926), rev’d on other grounds, 19 F. 2d 969 (C.A. 7th, 1927). 
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pretation, indicating rather meekly that they would appreciate legislative action 
requiring the insurance companies to clarify the language somewhat.” Can it 
then be maintained that the words are in any sense ambiguous? 

It has been said that “there can be no ambiguity when a term has been 
judicially defined.” But this blanket statement presents grave difficulty. The 
language of the standard noncumulative clause is by no means clear or free 
from doubt.?3 Yet the non-expert employer-obligee, who at no time participates 
in its drafting, is charged with expert knowledge of the cases construing such 
clauses. He is also charged by the courts with expert knowledge of comparative 
insurance premiums and rates. 

Fidelity and guaranty insurance law is supposedly governed, for present 
purposes, by the same principles controlling general insurance law.?4 The watch- 
word utilized by all the courts in the latter field has always been “Verba Char- 
tarum fortius accipiuntur contra proferentem.”*’ The sense of this doctrine is 
simply that parties to insurance contracts usually deal on an unequal basis, 
thus tempting the insurer to word the policy so as to attract a bevy of customers, 
while subtly minimizing the risk of actual liability.” 


« “Tt is true that the practical effect of such clauses in fidelity bonds, . . . is the creation of a 
situation wherein one employer buying fidelity insurance each year in a new company re- 
ceives multiple protection, whereas another who, because of satisfactory dealings with his 
insurer, renews in the same company, receives but single protection for all premium periods, 
though the cost to him is exactly the same. The remedy for this situation, however, lies with 
the fidelity companies or with the Legislatures, and not with the courts.” U.S. Fidelity & 
Guaranty Co. v. Barber, 70 F. 2d 220, 226 (C.A. 6th, 1934); Hack v. American Surety Co., 
96 F. 2d 939, 945 (C.A. 7th, 1938); Jacksonville v. Bryan, 196 N.C. 721, 723-724, 147 S.E. 12, 
13 (1929). 

* Order of United Commercial Travelers of America v. Knorr, 112 F. 2d 679, 682 (C.A. 
roth, 1940). “‘If a written contract is stated so that it can be given a certain definite legal 
meaning, it is not ambiguous. ...” Provident Ins. Co. v. Bagby, 167 S.W. ad 813, 814 (Tex. 
Civ. App., 1941). 

*3 For the criteria applied by most courts in determining the existence of ambiguity, see 
Arkansas Amusement Corp. v. Kempner, 57 F. 2d 466, 472 (C.A. 4th, 1932); Osterholm v. 
Boston & Montana Consol. Copper & Silver Mining Co., 40 Mont. 508, 519, 107 Pac. 499, 505 
(1910); Mutual Ben. Health & Accident Ass’n v. Dixon, 27 Tenn. App. 312, 315, 180 S.W. 2d 
426, 427 (1944); State Bank of Wilbur v. Phillips, 11 Wash. 2d 483, 488, 119 P. ad 664, 666 
(1941). 


*4 Aetna Casualty & Surety Co. v. Commercial State Bank, 13 F. 2d 474, 475 (E.D. Ill, 
1926); U.S. Fidelity Co. v. First Nat’l Bank, 233 Ill. 475, 84 N.E. 670 (1908); John Church v. 


Aetna Indemnity Co., 13 Ga. App. 826, 80 S.E. 1093 (1909). Vance, Handbook of the Law 
of Insurance 920 (ad ed., 1930). 


*s The words of instruments are construed strongly against the one who drafts them. Co. 
Litt. *36a. ‘‘Where, in an insurance policy, a term is open to two or more constructions we are 
required to adopt the one more favorable to the insured.” Fidelity & Deposit Co. of Maryland 
v. Friedlander, ror F. 2d 106, 107 (C.A. 6th, 1939), and cases cited therein. For a general 
account of the doctrine as it applies to contracts and leases, see Broom, Legal Maxims 402-410 
(roth ed., Kersley, 1939). See Vance, op. cit. supra note 24, at 689. But cf. Frontier Mortgage 
Corp. v. Heft, 146 Md. 1, 125 Atl. 772 (1924). 

* Bourgeois v. Northwestern Nat’l Ins. Co., 86 Wis. 606, 610, 57 N.W. 347, 348 (1893); 
De Lancey v. Rockingham Farmers’ Mutual Fire Ins. Co., 52 N.H. 581 (1873). See also 
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As with most stereotyped doctrines, “Verba Chartarum” has been applied 
with marked inconsistency, but in many instances the courts have penalized 
insurance companies by interpreting doubtful or uncertain phrases, terms ad- 
mitting of varying interpretations, in such a way as to maximize the insured’s 
interest or claim.?’ In these cases, the issue was not whether as a result of ju- 
dicial precedent, the language was clear to the court. The only relevant question 
was the clarity of meaning to the “reasonable,” non-expert layman.”* 

Insurance law, however, has not had a steady development. Woodruff’s 
rhetorical question, ““What do they know of the law of insurance who only the 
law of contract know?,’”® is in much closer accord with the facts than Justice 
Crane’s formula that “a contract for insurance is no different than any other 
contract.’’3° 

Marine insurance contracts, for example, are still incomprehensible colla- 
tions of misleading jargon to the average layman, despite their standardization.* 
Judicial construction and interpretation of marine insurance contracts admits 
of little, if any, variation.** These contracts, however, are almost always nego- 
tiated by experts representing both parties. The courts therefore indulge in 
a presumption of expertise which creates allowances for otherwise misleading 
clauses, but which certainly should not be extended to all other kinds of in- 
surance contracts.34 

Fire insurance contract forms are also largely standardized.*s Early fire in- 
surance practice, in some respects, was recognized by the courts to be quite 
vicious. Special attention was probably paid to the fact that most fire insurance 
customers were property-owning laymen, with no expert knowledge of either 


Reilly v. Linden, 151 Minn. 1, 186 N.W. 121 (1921), and Patterson v. Adar, 119 Minn. 
308, 138 N.W. 281 (1912) for developments in liberalizing the construction of liability insur- 
ance contracts. 


27 E.g., Aschenbrenner v. U.S.F. & G. Co., 292 U.S. 80, 85 (1934); New York Life Ins. Co. v. 
Hiatt, 140 F. 2d 752 (C.A. oth, 1944); cases cited note 23 supra. See Williams v. Union Central 
Co., 291 U.S. 170, 180 (1934). 


#8 Gaunt v. John Hancock Mutual Life Ins. Co., 160 F. 2d 599, 601 (C.A. 2d, 1947); 
New York Life Ins. Co. v. Hiatt, 140 F. 2d 752, 753 (C.A. oth, 1944). 


2° Woodruff, Selection of Cases on the Law of Insurance 5 (2d ed., 1924). See Satz v. Massa- 
chusetts Bonding & Ins. Co., 243 N.Y. 385, 393, 153 N.E. 844, 846 (1926). 


3° Drilling v. New York Life Ins. Co., 234 N.Y. 234, 241, 137 N.E. 314, 316 (1922). 


3* Vance, op. cit. supra note 24, at 18-20, 40-41. See Brough v. Whitmore, 4 T.R. 206 
(1791). See Arnould, Marine Insurance § ro (11th ed., 1924), for a copy of the standard form 
of marine insurance policy employed by Lloyds of London. 


* Vance, op. cit. supra note 24 at 40-41. Cf. Marten v. Vestey Bros., Ltd., [1920] A.C. 307, 
122 L.T.R. 785; Le Cheminant v. Pearson, 4 Taunt. 367 (1812). 


33 Patterson, Essentials of Insurance Law 239 (1935). 
4 Thid. 


35 Vance, op. cit. supra note 24, at 41-43; Patterson, op. cit. supra note 34, at 20-22; 
Standard Fire Policy, Ill. Stat. Ann. (Smith-Hurd, 1950), c. 73, § 1009. 
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the insurance business or the law.** The most serious pitfalls were avoided by 
liberal application of the “Verba Chartarum” doctrine, but others remained.3? 
The codes embodying the standard forms were developed with reference to the 
early cases construing the terms of fire insurance policies.** Thus, in general, fire 
insurance policy terms are still construed in favor of the insured.*® 

It might be argued that whether separable or continuous liability of a fidelity 
bond insurer is more advantageous to an employer would depend upon the cir- 
cumstances of the loss. Thus, if the principles used in fire insurance standardi- 
zation were applied to fidelity bonds, the same bond and its renewal would be 
construed as separate in one case and continuous in another.*° Undoubtedly, 
the rules of construction defining separable and continuing contracts were in- 
tended to avoid this result. 

The presence of the noncumulative clause in the Columbia Hospital case could 
easily have been understood as providing for separate and continuous coverage. 
“Cumulative” meant something entirely different to each of the contracting 
parties. Neither interpretation was patently unreasonable. It would seem, then, 
that to be consistent with the oft-stated judicial attitude towards insurance con- 
tracts generally, the clause should have been construed in the manner indi- 
cated by the plaintiff. 

The court in this case, of course, denied that the language was ambiguous. 
But, sensing the necessity for further justifying the holding, it concluded with 


the following most extraordinary statement: “Perhaps such litigation as the 
instant case will serve as admonition to purchasers of insurance to read their 
contracts carefully and to seek expert advice with regard to the scope of the cov- 
erage.”’* (Emphasis added.) 


36 Patterson, Insurance Commissioner in the United States 245 ff. (1927). See also De 
Lancey v. Rockingham Farmers’ Mutual Fire Ins. Co., 52 N.H. 581 (1873). 


37 E.g., breaches by the insured of conditions not material to the loss may suffice to exoner- 
ate the insurer from all obligations. Imperial Fire Ins. Co. v. Coos County, 151 U.S. 452 
(1894). 


3§ Chauvin v. Superior Fire Ins. Co., 283 Pa. 397, 129 Atl. 326 (1925); John Davis & Co. v. 
Ins. Co. of North America, 115 Mich. 382, 73 N.W. 393 (1897). Vance, op. cit. supra note 24, 
at 689-693. 


3° Vance, op. cit. supra note 24, at 691. 


« E.g., Florida Cent. & P. R.R. Co. v. American Surety Co., 99 Fed. 674 (C.A. 2d, 1900); 
Proctor Coal Co. v. U.S. Fidelity & Guaranty Co., 124 Fed. 424 (N.D. Ga., 1903), wherein 
the plaintiffs sought a construction of continuous coverage. 


* Insurance is ‘‘the classic example’’ of a ‘‘contract of adhesion,” i.e., a contract not ar- 
rived at by mutual negotiation and drafting. See Thompson v. Phoenix Ins. Co., 136 U.S. 
287, 297 (1890); Schultz, Special Nature of the Insurance Contract, 15 Law & Contemp. Prob. 
376, 379 (1950); Patterson, The Delivery of a Life-Insurance Policy, 33 Harv. L. Rev. 198, 222 
(1919). Vance pointed out that even businessmen rarely read their insurance policies. Vance, 
op. cit. supra note 24, at 215. 


# Columbia Hospital for Women v. U.S. Fidelity & Guaranty Co., 188 F. 2d 654, 659 (App. 
D.C., 1951). The court further refused to order a return of any of the later premiums. This had 
been done in a few cases on the grounds that the premiums were paid under the misapprehen- 
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With few exceptions, such as the marine insurance cases, this advice is prac- 
tically unprecedented in insurance law. Yet it cannot be said to represent a shift 
in judicial sentiment, in view of several very recent cases re-affirming the more 
traditional doctrine favoring the insured.** The classical opinion still is that 
the primary responsibility is on the insurer to spell out as clearly as he can the 
terms of the indemnity. It must be noted, however, that while lip service is paid 
to this doctrine, real progress along these lines has always been slow and 
tortuous. ‘4 

Assuming that employers are to some extent misled into believing that they 
receive cumulative-continuous coverage, there is good reason to ask why the 
fidelity companies do not attempt to clarify their language. Such a task would 
not be difficult. It would reduce litigation, misunderstanding and ill will. The 
changes thus far made in these clauses, while helpful, are inadequate.“ Since 
most companies act in good faith, with no desire to “trap” inexpert customers, 
there is no obvious reason why a comprehensive effort should not be made. 
However, several important considerations should be noted. 

The surety companies are limited in their freedom to modify their contract 
forms by a supervening voluntary organization, the Surety Association of 
America. A committee of this Association standardizes the bonds and contracts 
as much as possible; substantial changes in the forms used by member companies 
must be ratified by the committee.” Although the workings of the Association 
are somewhat esoteric, a certain amount of inertia in obtaining results from 
concerted group action of this type can be understood and appreciated. There 
can be no doubt, however, that the companies are aware of the problem. Perhaps 


sion that they were ‘‘acquiring’”’ new coverage. Hack v. American Surety Co., 96 F. 2d 939 
(C.A. 7th, 1938), cert. denied 305 U.S. 631 (1938). The analogy to the contract notion of rescis- 
sion here is quite strong, but was in effect denied by the court’s finding that there was no ‘‘am- 
biguity” in the terms of the bond sufficient to support a rescission. Columbia Hospital for 
Women v. U.S. Fidelity & Guaranty Co., 188 F. 2d 654, 657 (App. D.C., 1951). 

It has been suggested further that insurance should be regarded as ‘‘affected with a public 
interest.” Kessler, Contracts of Adhesion—Some Thoughts About Freedom of Contract, 43 
Col. L. Rev. 629, 635 (1943). See also Orient Ins. Co. v. Daggs, 172 U.S. 557 (1899); Citizens’ 
Ins. Co. v. Clay, 197 Fed. 435 (E.D. Ky., 1912), aff’d 235 U.S. 711 (1913). 


43 Gaunt v. John Hancock Mutual Life Ins. Co., 160 F. 2d 599 (C.A. 2d, 1947); New York 
Life Ins. Co. v. Hiatt, 140 F. 2d 752 (C.A. oth, 1944); Kellogg v. Iowa State Traveling Men’s 
Ass’n, 239 Iowa 196, 29 N.W. 559 (1947). 


44 E.g., the first standard fire insurance policy form was adopted in Massachusetts in 1873. 
Mass. Stat. (1860) c. 331 (2 Supp., 1873). Pronouncements of unconstitutionality, incessant 
revisions and much wrangling prevented final adoption of such formsin many states for another 
fifty years. Today many are still dissatisfied. Consult Vance, op. cit. supra note 24, at 41-43. 


48 The court in the Columbia Hospital case noted the addition of the words ‘‘from year to 
year” in the cumulative liability limitation clause as a ‘‘concession to the need for specificity.” 
Columbia Hospital v. U.S. Fidelity & Guaranty Co., 188 F. 2d 654, 657 (App. D.C., 1951). 
But, considering the claims of the plaintiff in this case, the addition of these words appears 
more to contribute to the confusion, than to constitute an improvement. 


# Communication from Aetna Insurance & Casualty Co., June 18, 1951. 





1951] COMMENTS 137 


the continually favorable results of litigation on the point have eased what 
otherwise would be incentive to change. 

Possible mistrust in the good faith of the complainants in pressing their 
claims poses a more plausible reason for this inertia. Strong suspicions under- 
standably arise in the minds of the sureties when, after incessant clamoring for 
lower rates and premiums, employers, upon loss, seek to establish coverage 
which would be justified only by much larger premiums. Such a view, however, 
loses much of its force when it is realized that, by and large, the employers have 
no notion as to what is a proper premium rate. 

The inertia of the companies in this matter, as in most fields of insurance, is 
then hard to justify or explain. Although it is absurd to charge most of the com- 
panies with bad faith, it is apparent that the only satisfactory solution is for 
the courts consistently to apply the “Verba Chartarum” doctrine here, and to 
find clauses ambiguous, in spite of prior constructions to the contrary. 

By the insurance companies’ own admission, the courts’ tendency to find 
ambiguities in insurance and fidelity contracts raises the level of the contingent 
reserves which must be kept frozen to meet unanticipated claims.‘’ It is sub- 
mitted that the continued use of such language as that found in the typical 
noncumulative clause, court interpretation to the contrary, is deserving of such 
cold treatment. 


47 Schultz, op. cit. supra note 41, at 390. 
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I 


With the great issues of this torn and bewildered world commanding un- 
limited discussion during the last three or four years, it is remarkable to find 
so much attention given in many publications to our national problem of 
juvenile delinquency. During this period, hundreds of articles and more than 
a dozen books have appeared on the topic. Surely here is a mark of the dimen- 
sions and seriousness of this continuing social phenomenon. Then, authori- 
tatively, we are told that some 3,000 courts deal with over 200,000 juvenile 
offenders yearly, while many other “caught” delinquents are dealt with by the 
police. The cost in terms of property damage, of maintaining probation officers 
and other court personnel, of detention homes and correctional institutions 
offers one point for consideration. Another is what this start in delinquency 
means for that not negligible percentage of youngsters who later become re- 
cruits in the ranks of real criminals, with all the ensuing costs to society. The 
FBI figures for 1950 indicate that the younger age-groups again figure pre- 
dominantly in crime which signifies, as many studies have shown, that in a 
large majority of cases the beginnings of criminal tendencies reach back to 
juvenile years." 

From the standpoint of preventing the early development of delinquent tend- 
encies—and prevention certainly is better than cure—very evidently a sorry 
job is being done by an enormous number of American families. Nor has society 
with much at stake utilized the school systems, church organizations, or any 
other community resources. That children must be “‘socialized”—that they have 

* For those who do not study the remarkably well-assembled Uniform Crime Reports of the 
FBI, the following statistics are offered. In 1950, the estimated number of serious crimes in 
this country totaled 1,790,000. Though there is far from complete cooperation with the FBI 
as a central registry of crime, 793,000 fingerprint arrest records were received. Age 21 again 
showed the peak number of arrests. So far as juvenile delinquency is concerned, it is to be noted 
that while, for obvious reasons, only a very small proportion of juveniles are fingerprinted or 
have their arrests reported to the FBI, in 1950 no less than 34,599 delinquents under 18 
years of age were fingerprinted—7,644 under 16, and 3,533 under 15. The boys of 15 showed 
prior fingerprint cards in 15.5 per cent of the cases; and this proportion of recidivism rose 
rapidly so that of the 28,000 arrests at age 20, some 45 per cent had earlier fingerprint cards. 
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to learn the value of becoming law-abiding citizens—is a belief not held strongly 
enough among our people. 

When actual delinquency—accepting the simple definition that delinquency 
is any juvenile misconduct that might be dealt with under the law—first oc- 
curs, what happens? In the vast majority of cases there has been no recourse to 
other than parental authority, plus occasional police warnings. The first ap- 
pearance of boys in a juvenile court (average age between 13 and 14) in a very 
great number of cases is preceded by one to four or five years of delinquency. A 
study of 650 young “problem” boys in an urban community elicited the fact 
that during a five year period they had committed 6,416 infractions of the law, 
mostly minor but 616 “serious,” while in only 95 instances was the offender 
brought to court.’ 

When a youngster is adjudged delinquent by a juvenile court, the usual dis- 
position is, of course, either probation or commitment to a correctional insti- 
tution. It would be footless to discuss here the results of probation because the 
factors determining success, including the abilities of the probation officer, are 
so diverse. However, probation must have very many good outcomes to its 
credit, otherwise our correctional and penal institutions would now hold many 
times their present number of inmates. The black eye that the Gluecks seemed 
to give probation in their well-known study, 1000 Juvenile Delinquents, does 
not look so black when we remember that their cases by no means represent 
the run-of-the-mill delinquents, but rather those who were selected to go to our 
clinic because of some apparent need for diagnosis. 

Much has been written recently, largely unfavorable, about publicly sup- 
ported correctional institutions or so-called training schools. A recent book, in 
its chapters on the commitment of young offenders, gives a well-rounded 
statement of what recent surveys of these institutions have disclosed.’ The total 
picture should sting our national pride. What one has come to know over the 
years about many such places leads to an understanding of why they can not 
chalk up a larger percentage of character reformations. On the other hand, we 
can but wonder why youngsters who have experienced living under such rigor- 
ous and uncomfortable conditions should later behave so that they must be 
returned to the institution or sentenced to another where they well know con- 
ditions will be just as hard or harder. 

This brings to mind the whole problem of recidivism among juvenile of- 
fenders. Their repetition of offenses is ordinarily not conditioned, as in many 
adults, by alcoholism or the use of narcotics. It is a striking phenomenon—a 
subject that began to intrigue me in my first years of diagnostic observations 

* Murphy, Shirley, and Witmer, The Incidence of Hidden Delinquency, 16 Amer. J. of 

jatry 686 (1946). 


3 Teeters and Reinemann, The Challenge of Delinquency (1950). This is an excellently con- 
structed, critically evaluating compendium of most of what is known about the causation, 
treatment and prevention of juvenile delinquency. Highly informative and readable, it has 
much to offer all those who are or who should be interested in the subject. 
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at the juvenile court in Chicago. Long afterwards we undertook follow-up in- 
vestigations of a succession of young boys known to be repeated offenders.‘ Not- 
withstanding the warnings implicit in our study of these cases, it was obvious 
that society lacked effective programs for either reformation or its own pro- 
tection; the results were hideous. Of 420 cases, 311 went to correctional schools 
and 157 graduated to adult penal institutions; 14 homicides had been com- 
mitted by them. A much longer and more complete follow-up study was made 
by the Gluecks of 1000 Boston juvenile court boys diagnosed at our clinic.’ Dur- 
ing the first five years, 424 served 836 periods in peno-correctional institutions. 
In the next five years, 307, and in the third five years, 257 individuals served 
such sentences. 

It is to the existence of this recidivism after having experienced the apparent 
deprivations and discomforts of institutional life, rather than to the repetition 
of offenses while on probation with nothing stringent done to the offender, 
that I call attention. With heavily weighted chances of detection and new in- 
carceration, this seems out of line with the usual patterns of behavior which 
chiefly involve the seeking for pleasurable rewards. 

Our long-time acquaintance with many offenders may throw light on the 
causes of recidivism. Undoubtedly, there is often the challenge to gamble on 
the chances (some offenders themselves have thus plainly phrased it). The 
offender thinks that this time he will not be caught and convicted; he will be 
able to “beat the rap.” This is the most obvious cause of recidivism on the 
part of the youngster who, because of the experience that society has put him 
through, thinks of himself as a branded potential offender. The intelligent head 
of a correctional school is certain of the effect—he calls it an inferiority feeling— 
of this unavoidable branding. Indeed some of these “repeaters,” having an inner 
picture of their already demonstrated wayward tendencies, before long feel 
that they are doomed to criminalism. 

Again, recidivism may represent uncontrolled outbreaks of native tendencies. 
A boy’s parents told of his excessive love of excitement since he was a young 
child. Questioned about a burglary for which he was not caught he said, with 
evident pleasure, ““You should have felt my heart beat when I heard the people 
talking in the next room.”” Asked about the danger he exclaimed, ““Why, when 
I see a house on fire I wish I was up on the ridge pole with an axe, chopping 
away at the roof.” This lad, traveling about the country, went from one law- 
breaking adventure to another, being dealt with leniently at first because of his 
youth. Many years later I heard that after serving a fairly long term in a peni- 
tentiary, he was released and within a few hours was apprehended for recklessly 
driving a stolen car. 

Hostility towards society with a “let come what may” attitude is another 
cause of recidivism, as witness the careers of Pretty Boy Floyd, Dillinger and 

4 Healy and Bronner, Delinquents and Criminals (1926). 

5 Juvenile Delinquents Grown Up (1940). 
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other notorious FBI cases. Hostility, of course, has a unique emotional genesis. 
A tragic instance was that of a wholesome-looking boy of twelve who had learned 
from a meddlesome neighbor that his supposed mother who treated him well 
and to whom he had given his affection was his stepmother. Sent to the Chicago 
court from another state as a runaway and thief, in our office he produced from 
an inner pocket a photograph of a woman and said, “I found it in a trunk. 
That’s my mother.” With a great burst of tears he exclaimed, “‘He’s a liar and 
she’s a liar and the whole world is a liar and I’m going to be a criminal.” With 
revenge in his heart, he became a desperate fellow, incarcerated in various places 
as a boy and in cthers as an adult. The last was a very long sentence in a 
Western penitentiary. 

A much more subtle background of delinquency, criminality and recidivism 
consists of an unconscious need for punishment. The deep foundations of such 
a need cannot be described here; hidden guilt feelings can be explored through 
psychoanalysis, which has to its credit the discovery of this important force in 
mental life. One case is that of an older adolescent who had been convicted after 
stealing an automobile. After being placed on probation, he seemed perturbed. 
Within a few days, he drove another stolen car to the front of his house and 
went in to join his anxious family. Most surely he was asking for the punishment 
that was finally meted out to him in the form of institutional commitment. 

In considering recidivism among delinquents who can be committed to re- 
formatories or prisons, it must be remembered that offenders often—and this 
may even apply to correctional schools—become habituated to the conditions 
of incarceration. This would seem to be in utter contradiction to what was said 
above about the obvious discomforts of institutional life, but a few have frankly 
made plain to us their easy-going adaptation to the restrictions, and we believe 
it to be true of many others. They are relieved of responsibilities and of having 
to make up their own minds about the demanding issues of their personal lives 
outside. Even some of their conflictual urges are, perforce, held in check; they 
do not have to work for a living. Deprivations, even sexual, are largely compen- 
sated for by the great opportunity to indulge in phantasies. 

From the foregoing it is clear that in many cases repeated court appearances 
and even a succession of commitments to so-called correctional institutions do 
not, any more than does repeated family punishment, achieve the hoped-for 
cure of delinquent behavior. Looking back over the long years since the estab- 
lishment of the Juvenile Psychopathic Institute in 1909, when Dean Wigmore, 
Chief Justice Olsen of the Municipal Court and I often discussed the phenome- 
non of recidivism among youngsters, I ask myself: What has been or could be 
done about the problem? It remains evident that, except for some important 
beginnings, such as the California Youth Authority—all greatly handicapped 
by the lack of professional personnel—no practically oriented, really scientific 
program for dealing with recidivism has been developed. For the most part, 
courts and institutions go on in their old ways and naturally demonstrate their 
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old ineffectiveness. What we need is to revamp our thinking about the pseudo- 
efficacy of commitments for a set period and about the errant philosophy which 
maintains that such punishments serve to protect society. Acknowledging that 
there is a residue of unreformables who should be but are not held in long 
custody, we can but discern that rehabilitation of the majority of young offend- 
ers is a sine qua non for society’s protection. 

Are we certain that more can be achieved? It has been demonstrated that an 
understanding warm relationship between a young offender and an older person 
with whom the former may identify himself and emulate in essential social atti- 
tudes is the best asset for new character formation. Such a relationship is suc- 
cessfully developed in some cases where parolees find a wise “sponsor”’ or “‘big 
brother,” but in our institutions this is almost completely lacking. However, 
it might obtain in them were they staffed with proper personnel. Our studies, 
made for the Law Institute, of the English Borstal system, even allowing for 
differences in population characteristics, demonstrate the possibility of reform- 
ing vastly greater percentages of older adolescent offenders than are now re- 
formed by the methods and personnel employed in our own institutions.® 
Knowledge of these results determined some of the recommendations in the 
model Youth-Correction Authority Act. 

Guidance clinics have been successful with repeatedly delinquent adolescents. 
But their necessarily time-consuming psychotherapy and re-education of par- 
ents are not enough. Through what we know about the deep-lying emotional 
factors which tend to produce recidivism, there is every reason to believe that 
such a clinic could accomplish much in a correctional institution with an at- 
mosphere favorable to its work. In some privately supported training schools, 
there is current demonstration of this. Cases in public institutions which should 
have well-rounded intensive therapy are just the ones which, if their problems 
remain unsolved, give promise of definite criminalism. One can be sure that 
with proper therapy some of the careers described above could have been 
checked, and the saving to society in the long run would have greatly outweighed 
the expense of the treatment. 

In some difficult cases modified psychoanalysis may be indicated. In evidence 
of this and of the tremendous public cost entailed by failure to provide psycho- 
therapy for some offenders, we may cite the career of one of the most remarkable 
criminals I have ever known. In illustration of his need for treatment and the 
folly of not supplying it, a sketch of the case was offered in the introduction of 
a book by Alexander and myself.’ That was sixteen years ago and now, at forty- 
four, the fellow presents the same continuing picture. He is strong and healthy, 
intelligent and mannerly, an exceptionally good worker both when free and when 
in dozens of institutions where he has been an inmate. When he was sixteen, we 
knew him for a couple of days after he was apprehended in a railway station 

6 Healy and Alper, Criminal Youth and the Borstal System (1941). 

7 Alexander and Healy, Roots of Crime (1935). 
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for taking a suitcase of no value to him. That has been the pattern of his be- 
havior ever since—bizarre stealing of all sorts of goods and articles that usually 
yielded him no monetary return. He frankly told the judge that he had already 
been in two correctional schools and begged to be sent to the reformatory for 
adults in order to have more severe punishment. The commitment was made. 
After a model record in various institutions, he has sometimes escaped while 
being considered for parole. He has always been arrested again for stealing and 
sentenced, usually in another state. Once he ran away from a full pardon that was 
to be given him in a few days for his heroism during a fire in the institution. The 
details of his seemingly idiotic stealing and seeking renewed punishment are too 
long to be given here, but I know them full well through long letters from him 
and others who have wanted to help him. Much information, too, has come 
through the wife and children he acquired during one interval of freedom. All 
stand by him because of his many good qualities. 

Having learned something about it, he is forever begging for psychoanalytic 
treatment to help him understand and conquer his weird compulsions. But nei- 
ther I nor others have been able to secure this for him while incarcerated nor, 
even under aliases, is he ever at large long enough. For years as an escapee, a 
“fugitive from justice,” he has been wanted by the authorities of several states. 
A fine Director of the Federal Prisons who knew of the case sympathetically 
joined me in visiting this man at an institution under his direction, but felt that 
he could do nothing about the case. Under the law, he could not even have him 
transferred to St. Elizabeth’s for psychotherapy because no one could declare 
him insane. Surely this adds up to a messy story, revealing how ineffective 
are legal and penal procedures. 


II 


In search for clues to the predominant causes of delinquency and recidivism, 
two enormous research projects have been undertaken in recent years and re- 
ported in two large volumes. In the past, various theories of causation have 
centered on poor economic and environmental conditions, faults of parental 
upbringing and heredity. Realizing that many non-delinquents have just such 
backgrounds, the directors of each of these researches have focussed on the 
question of what possibly there may be in the special organic make-up of an 
individual that makes him prone to play the role of a delinquent. In a degree, 
they are following the line of Lombroso, who became discredited because he 
made altogether too much of physical abnormalities, stigmata of degeneracy , 
etc., seldom found among our American delinquents and criminals. 

The first report to appear was Sheldon’s portentous publication.* The word 
portentous, in the sense of ominous, is used because Sheldon, from his observa- 
tions of human beings, insists loudly that in the long run our civilization is 
doomed unless we greatly limit the world population, breed only the fit and de- 
* Sheldon, Varieties of Delinquent Youth (1949). 
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velop a science (indeed a new religion) of “biological humanics.”’ Aside from the 
cleverly written text which offers scathing denunciation of much that exists 
in our cultural scene—Biblical theology, “Freudianism,” present-day psy- 
chiatry, social case work, and our whole social structure—extraordinary evi- 
dences of original research are presented. 

Sheldon’s ingenious classification of components in the bodily structure, the 
somatotype, has found wide acceptance in the scientific world. Based on embryo- 
logical development, there are three such components: (a) the endomorphic (the 
structure associated with the organs of digestion and assimilation) ; (b) the meso- 
morphic (muscle, bone, and connective tissue); (c) the ectomorphic (which in- 
cludes the skin and its appendage and the whole nervous system which em- 
bryologically develops from the outer layer of tissue, the ectoderm). 

Starting from his thesis that behavior is a function of structure and that 
temperament at the morphological level is the somatotype, Sheldon has under- 
taken to classify and interpret the physical structure of 200 young fellows who 
sought shelter at an Inn for down-and-out youths—mainly the flotsam and 
jetsam of relief and social work agencies. The bulk of the volume is taken up 
by excellent and interesting reproductions of standardized photographs of 
their physiques, accompanied by vividly written, concise biographies of each 
boy. Since all of the above components of bodily structure are present in 
everybody the question is what particular component predominates. The illus- 
trations tempt amateurish classification, but only a very skilled observer can 
make the fine proportionate discriminations which are appended. These diag- 
noses of components are related to personality differences and temperament, 
again with numerical ratings and symbols not easy to follow. In total, it appears 
that the majority of these 200 boys are “endomorphic mesomorphs,” with all 
that this means in the energetic vitality, extroversion and freedom from in- 
hibitions. It turns out that some 180 of these boys were delinquent in our ordi- 
nary sense; but some were recidivists, and some definitely criminalistic. The 
latter were marked examples of mesomorphy. Of course, this is a small and 
highly selected group; but Sheldon thinks he has indications of what goes into 
making a persistent criminal. On the other hand, he acknowledges that just 
such physical structures and temperaments are to be found frequently among 
celebrities, particularly among famous generals. 

The book is highly valuable from the standpoint of “constitutional psy- 
chiatry” and medical diagnosis, and Sheldon does take some account of the ordi- 
nary well-known factors tending to produce law-breaking. But his contribution 
appears to amount to the fact that if a youngster well-structured for aggressive 
activity turns to delinquency, he will be aggressively active in delinquency. 

Entirely different and much more inclusive is the extended research of the 
Gluecks.* Utilizing large funds and a large corps of collaborators, including pro- 
fessional specialists, they have studied comparatively over a ten year period two 

* Sheldon and Eleanor Glueck, Unraveling Juvenile Delinquency (1950). 
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groups of boys, 500 in correctional schools, mainly persistent offenders, and an 
equal number of non-delinquents. These were carefully matched with regard to 
age, intelligence, neighborhood conditions and other particulars. Each boy was 
given several kinds of mental tests, one psychiatric interview, and the Rorschach 
ink-blot test for personality characteristics. An extraordinary array of body 
measurements was made to establish anatomical patterns of growth. All data 
were collected with the utmost care for statistical validity. Then every boy, 
following Sheldon’s technique, was photographed in three positions in the nude 
and a somatotype assigned. The many physical measurements were ingeniously 
derived from screen projections eight times the size of the photographs. Other 
facts about each boy, home and neighborhood conditions, family patterns of 
behavior, economic status, school career, health history, recreational prefer- 
ences, church and movie attendance, were obtained by extensive field investi- 
gations. 

This is the most scientifically conducted and extensive comparative research 
that has ever appeared in the field of delinquency. But no intensive psychologi- 
cal or psychiatric studies, which so often bring to light essential dynamic 
causal factors, were undertaken. Even so, during the single and altogether in- 
adequate interview, some indication of the part that emotional experiences, ten- 
sions, conflicts, and dissatisfactions played in causing the delinquency was 
found in 75 per cent of the cases as compared to evidence of emotional dis- 
turbances in only a third of the non-delinquents.** 

In summary, it may be stated that this research proves that the two groups 
showed no significant differentiation concerning many of the supposed main 
causes of delinquency, such as the size and economic status of the family, 
mental ability as measured by standard tests and attendance at boys clubs and 
church. However, there was an immense difference in the quality of their com- 
panionship and their membership in delinquent gangs. As mentioned above, 
careful studies were made of their physical structures which showed predomi- 
nant mesomorphy in 298 delinquents and in 148 non-delinquents. This does not 
seem an overwhelming distinction, though the Gluecks make much of it as re- 
lated to the extroversion, unusual energy output, vivacity and recklessness 
found so commonly among delinquents. But then, though the authors make little 
of it, we do note the datum of the physical anthropologist, namely, the existence 
of a strong masculine component in almost equal proportion, 97 and 91 per 
cent respectively. 

From all this much may be implied but very little is suggested by the 
Gluecks for the treatment of delinquents in general. They have extended 
their earlier theme of predictabilities to a very practical end, and that is one of 
the chief merits of the book. By unraveling the complex of causal factors— 


1° Nowhere has this difference appeared so marked as in the rich material of our own case 
studies of delinquents and non-delinquents in the same families. Healy and Bronner, New Light 
on Delinquency and Its Treatment (1936). 
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and the Gluecks properly insist that there always is a complex—some syndrome 
of conditioning and personality factors may be discerned in early childhood 
that well may, if not handled therapeutically, produce delinquent behavior at 
some later period. There is great promise in this if such treatment techniques 
as those of the child guidance clinic can be brought to bear on individual 
problems. 

III 


Although this contribution is no treatise on delinquency, I feel dissatisfied at 
this point since we have not yet come to grips with certain fundamental factors 
in the causation of delinquency. Perhaps the best that can be done here is merely 
to outline them, encroaching on the fields of sociology and psychology. 

One fundamental consideration is that juvenile delinquency, to a very large 
extent, is part and parcel of our national cultural behavior and is largely cul- 
turally conditioned. It reflects in no small degree the attitude towards law- 
breaking of a too-large proportion of our citizenry. The sociologist Sutherland 
brings this out clearly in his illuminating studies of prevalent business ille- 
galities.* As he says, a young fellow of honest intentions may find himself in a 
business organization where he is quickly disillusioned and introduced to trick- 
eries and unlawful practices. If he hopes for advancement, he is tempted to suc- 
cumb and to repress whatever qualms he may have. 

Our case studies offer proof of how knowledge of graft, bribery, immorality 
and criminality readily filter down to young people and affect their behavior. 
A little pilfering boy said, “Well, I saw the cop on our beat help himself to 
things.” There was the upstanding lad of seventeen who vowed that he had 
never before in his life stolen a thing but who was now in the toils for larcenies 
from a warehouse, the fruits of which he had turned over to a “fence.”’ He ex- 
plained that he had been approached by this fellow and was finally persuaded 
by the argument that a big New York banker for years embezzled large sums 
without being detected. Then we knew a country boy, discouraged by his 
meager surroundings and unemployment, who read in the papers about suc- 
cessful filling-station holdups. He stole a car and tried his hand at such holdups 
in order, he said, to start a chicken farm. Another young fellow said in our 
office, “The mayor gets his rake-off, what’s the matter with that? I would too 
if I had his job.” One wonders what the effect of the recent widespread ex- 
posures of highly profitable wholesale corruption of public officials by wealthy 
racketeers, with nothing much done about it, will be upon the moral attitudes 
of the rising generation. 

Nowadays, there is much discussion of the learning factor in human behavior. 
A terse statement is that all behavior characteristically human is learned; and 
there is pretty general agreement with this dictum. Learning is a highly se- 
lective process and what is learned depends in part on the stimuli offered and 


*t Sutherland, White Collar Crime (1949). 
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possible rewards perceived. That this applies to much that is written above is 
clear. As it concerns delinquency, the learning is of an idea, the idea of delin- 
quency. This is important because, like every other volitional activity, the de- 
linquent act necessarily is preceded by some sort of mental representation. 
Except for very rare, almost reflex impulsive outbreaks of misconduct, the 
psyche—the human mind—determines behavior. Indeed, it is doubtful whether 
even sudden displays of physical violence or of the sexual urge ever occur with- 
out some prior representation or idea in the mental life. But, however that may 
be, the ordinary delinquent act is preceded by some idea of it; and that idea 
must have been learned from some source. 

Here is a lesson that we in our culture have not learned well enough, perhaps 
because no single stimulus has been strong enough to have widespread effect 
and because there is a large measure of indifference to the facts. This was not 
so with the racketeer who gave funds for a recreation project in his old neighbor- 
hood in Chicago in order to help prevent the boys living there from growing up 
to be what he had become. He was not indifferent. He had learned. 

I am not so pessimistic as Sheldon; but I see plainly that unless society 
cleans house in order to prevent so many ideas of delinquency from taking hold 


of our youngsters, we are doomed to have no reduction in delinquency and 
crime. 


Witu1am Heaty, M.D.* 


Federal Income Taxation: Cases and Materials. By Stanley S. Surrey and 
William C. Warren. Brooklyn: The Foundation Press, 1950. Pp. xxxiv, 1166. 
$9.00. 

Federal Estate and Gift Taxation: Cases and Materials. By William C. Warren 
and Stanley S. Surrey. Brooklyn: The Foundation Press, 1950. Pp. xvii, 518. 
$7.00. 

For nearly sixty years after Langdell, at Harvard, revolutionized law school 
pedagogy on principles of pragmatism, law faculties generally adhered exclu- 
sively to the case method of instructing several generations of aspiring lawyers. 
Casebook after casebook rolled off the presses, most of them compiled and 
edited by professors whose legal experience outside ivied walls had been mini- 
mal. Such books, as a rule, merely contained reprints (in whole or in part) of 
state and federal appellate court opinions. Editorial comment was in most cases 
nonexistent; if it did appear, it was extremely limited in character and usually 
not illuminating. Only the barest of nonlegal materials was ever mentioned 
or included. Whatever casebooks on taxation appeared were of the same 
Spartan mold and pattern. 

Prior to the 1930’s, any attack on the instructional soundness of the case 


* Director Emeritus, Judge Baker Guidance Center, Boston; formerly Director of Juvenile 
Psychopathic Institute of Chicago Juvenile Court. 
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method was too often considered heretical by faithful followers and adherents 
of the Langdell method. Twenty or so years ago, however, acute 

realized that in the edifice which Langdell had built, remarkable and grand 
though it was, there were many serious flaws. Although genius it was that 
initiated the break with the uninspired textual instruction of law schools during 
the first eighty years of the Nineteenth Century, it was folly to rely blindly and 
exclusively on the literature of court opinions for an understanding of law as a 
daily living force in society. During the past two decades that realization has 
grown apace, so that today, fortunately, the better law schools are increasing 
their use of casebooks bearing only superficial resemblance to the casebooks in 
vogue, for example, when this reviewer sat at the feet of Mechem, Hall, Freund, 
Bigelow and Hinton. The two casebooks of Surrey and Warren are in the best 
style of the ‘new look” in law school teaching. 

Another fascinating phenomenon in recent law school history concerns the 
role of the study of taxation. A quarter of a century ago that subject was taught 
at the Law School of the University of Chicago only once every two years— 
and then only for less than forty hours during one quarter. Its subject matter 
was restricted almost exclusively to principles of constitutional authority and 
jurisdiction and therefore was not much of an addition to the course on con- 
stitutional law. Problems of legislation and administration were considered 
either irrelevant or unimportant. Other well known law schools were no more 
attentive to the teaching of taxation in their curriculum. How naive such an 
approach really was can be seen upon even a cursory examination of the case- 
books here under review! 

Indifference to the teaching of taxation was not the deliberate ex parte design 
of the law schools. Taxes, as a rule, did not mean much twenty or more years 
ago to the average citizen or business. Income, estate and gift taxes were the 
concern of comparatively few. Twenty years ago only slightly more than two 
million individuals paid income taxes to the Federal Government; today, over 
forty million are counted among those liable for income taxes in one form or 
another. Increased governmental needs and social pressures that must be 
harnessed make taxation more than another facet of academic study. Holmes’ 
observation that taxes are the price one pays for civilization was not only 
poetical in expression but profound in its implications. It is not surprising, 
therefore, that law schools now vie with each other in the teaching of taxation, 
placing special emphasis on federal income, estate and gift taxation. New and 
interesting casebooks are appearing from time to time to reflect the growing im- 
portance of the subject of taxation in the law school curriculum. The two case- 
books here reviewed are among the latest exhibits of that aspect of pedagogical 
history. 

Professors Surrey and Warren come to their task with excellent qualifications. 
Both have had considerable governmental experience in the administration of 
federal taxes, each having held high official posts; both also have worked behind 
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the scenes in the formulation of federal tax policy in one aspect or another; at 
least one of them has had not inconsiderable experience in the private practice 
of law. The background of the authors is reflected in the two casebooks. Surrey 
and Warren are keenly aware of the need and importance of opening windows 
to permit the law student to look out on broad fields of legislative and adminis- 
trative problems. Both books are thus replete with considerable discussion of 
such problems and contain liberal amounts of nonlegal materials. The student 
who utilizes either or both of these casebooks will definitely realize that court 
opinions are but only a small part of the stuff of which law is made. 

The structural setup of the income tax casebook is imposing. In the first 70 
pages the authors present a brief historical review of the federal income tax 
system, touch upon the current fiscal aspects of the income tax, describe legisla- 
tive, administrative and judicial processes, and explain in a brief survey income 
tax procedure before the Bureau of Internal Revenue and the Tax Court of the 
United States. Interestingly enough, even the role of the tax adviser is not ig- 
nored. For nearly 300 pages the tantalizing problems of gross income, deduc- 
tions and credits are handled with a wealth of material. Accounting aspects are 
analyzed with acuteness in about 150 pages, as are the intricacies of gains and 
losses from disposition of property. Income taxation of the family enlente takes 
up almost 200 pages, whereas partnership problems are covered in about one 
quarter of that space. The balance of the book, over 300 pages, is devoted to the 
variegated complexities of corporations and stockholders. 

Of 137 court opinions reprinted in whole or in part, 59 are of the Supreme 
Court of the United States, 39 are of the Circuit Courts of Appeals, 34 are of the 
Tax Court and Board of Tax Appeals and the remaining are from the District 
Court and the Court of Claims. Most of the decisions were handed down since 
1940. In addition, however, to these reported opinions are references to literally 
hundreds of other decisions of various courts. 

The foregoing statistical summary is designed to indicate the emphasis and 
symmetry of the casebook on income taxation. There is so much material in 
addition to the reprinted opinions that, as the authors themselves are aware, 
the book could well be used for advanced seminar work as well as by neophytes 
or the uninitiate. The teacher of a beginning class in income taxation will, 
therefore, be put on his mettle to winnow out those portions of the book which 
might tend to confuse rather than illumine the mind of the newcomer to the 
field. Although the task may not be too easy, it is not by any means insuperable. 
In fact, experimentation in selection is envisaged by the authors; to this re- 
viewer, at least, it would be a stimulating challenge. 

So much has been and is still being spewed forth in intome tax materials 
that to carp about the authors’ choice of cases for reprinting or arrangement of 
subject matter would be criticism of a wholly unconstructive character. Within 
the covers of the book there is more than an ample supply of pay dirt for the 
person willing to dig. It will take a wise guide, however, to point out what are 
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basic principles and what are temporal frills. Congress can and often does by 
the addition or deletion of a few words make obsolete large sectors of tax 


The casebook on federal estate and gift taxation is an interesting experiment. 
In the first place, by devoting an entire casebook to subjects heretofore general- 
ly thought not deserving of such special attention, the authors have broken with 
tradition. True, the average citizen is still possessed of too few worldly goods to 
be concerned about gift taxes or estate taxes. Nevertheless, more and more per- 
sons are becoming fortunate enough to have to worry about such exactions. 
Secondly, the authors’ handling of estate and gift taxes is functional or inte- 
grated. Instead of dealing with each tax consecutively, Warren and Surrey com- 
bine the two taxes in analyses of such subjects as transfers in satisfaction of 
marital rights, incomplete transfers, joint interests, insurance proceeds, powers 
of appointment, valuation, determination of net estate and net gifts. Thirdly, a 
fifth of the book is devoted to estate planning desiderata and to proposals for 
new types of transfer taxes. Only 49 court opinions are reprinted: 18 Supreme 
Court, 18 Circuit Courts of Appeals, and 13 Tax Court and Board of Tax Ap- 
peals. There are, however, considerable editorial addenda, copious references to 
numerous other decisions and many extensive excerpts from nonlegal sources. 

Here too, a reviewer should resist the easy temptation to criticize the authors 
for not putting together another type of casebook. One may be permitted, how- 
ever, to venture the thought that whether law students will benefit from the 
integrated treatment of estate and gift taxes remains to be seen. To be open- 
minded in this regard is the least that can be expected from a reviewer; but, for 
the moment, one has gnawing doubts about the unequivocal success of the 
experiment. If the integrated method is logically sound, then inter vivos trans- 
fers, for example, should be comprehensively analyzed from all angles, including 
income tax aspects, as in real life. Yet such aspects are only casually referred to 
in connection with integration of the estate and gift taxes. And rightly so, 
because there is a limit to how far the uninformed can be safely given complex 
concepts without loss of clarity. 

This casebook, unlike its companion, contains substantially more material 
on choice of fiscal and social policies underlying imposition of taxes. Perhaps 
this feature will cause many of the orthoclox to raise their professorial eyebrows 
skeptically. Warren and Surrey are, however, to be commended for recognizing 
that a full and complete understanding of the vagaries of tax law presupposes 
more than mere adeptness or skill in statutory semantics. Nevertheless, tech- 
nical proficiency is, or at least should be, the primary aim at the law school 
level. Sensitive appreciation of the complex human problems involved in the im- 
position of any tax can come only with the accumulation of experience beyond 
law school days. The materials on policy considerations must thus, perforce, be 
considered as provocative tidbits, but by no means descriptive of all the vast 
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problems bedevilling the wise legislator, conscientious administrator, and 
learned judge. 

Two further observations are pertinent before this review is brought to a 
close. Of the two casebooks, that on estate and gift taxation may be the more 
vulnerable to statutory changes. Thus, for example, transfers in contemplation 
of death have now, by the Revenue Act of 1950, become virtually unimportant 
breeding sources of litigation; transfers more than three years before death 
cannot now be treated as having been made in contemplation of death, irrespec- 
tive of motive. Furthermore, the Powers of Appointment Act of 1951 has 
brought forth significant changes in the treatment of powers of appointment, 
making obsolete much of the material in the casebook. Perhaps only a loose-leaf 
casebook would avoid the perpetuation of material which is of historical interest 
only. Cognizant of the havoc wrought by legislative changes, the authors expect 
that instructors will keep the students informed of new developments. Students 
however, can soak up only a limited amount of information. 

There is an increasing awareness among older lawyers who have been 
specializing in taxation that many law school graduates rush into such specialty 
without previous experience in general law practice. That this is an age of spe- 
cialization is a boringly trite observation, but return to the days when there 
were no or but few specialists has long passed beyond the realm of probability. 
Law schools would help materially to make better tax lawyers if they impressed 
on their graduates that sound tax knowledge means sound legal understanding 
generally. 

We must avoid thinking of tax cases as unique accidents in closed chambers. The 
tempo of evolution in tax doctrine and jurisprudence, the rate of change from year to 
year, is naturally much faster than, for example, in real property law or corporate law, 
but they are all part of the same mechanism; just as the series of wheels within a clock 
may move at very different rates of speed, but all mesh together to tell us the time. 


If we want to know the legal time, it will not do to look only at the faster-moving 
second hand.* 


In their casebooks, Professors Surrey and Warren have given more than mere 
intimation of the need for knowing how to read the legal clock properly. Future 
editions of these books will undoubtedly improve what are already significant 
contributions to law school teaching. 

Leo A. Diamonp* 


* Member of New York, Illinois and Indiana bars. 


* Cahn, Important Estate Tax Decisions of 1944, Proceedings of Third Annual Institute on 
Federal Taxation 44 (1945). See also Connor, Legal Education for What, 37 A.B.A.J. 119 
(1951). 
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Cases and Materials on Soviet Law. By John N. Hazard and Morris L. Weis- 
berg. New York: Mimeograph, 1950. Pp. iv, 431. $5.00. 

In another issue of this Law Review, Professor Hazard has reported on the 
recent growth of interest in this country in foreign and comparative law.' Un- 
der this trend and in connection with the general interest in the Soviet Union, 
Soviet law has met with attention. To the books by Schlesinger,? Gsovski* and 
Berman,‘ the English translation of the treatise by Vyshinskis and a large num- 
ber of articles in periodicals,* there has now been added this collection of source 
materials by two one-time students of comparative law at the University of 
Chicago Law School, John N. Hazard, Professor of Public Law at Columbia 
University, and Morris L. Weisberg, Gowen Teaching Fellow at the University 
of Pennsylvania Law School. The book has been designed for class room pur- 
poses and has been used in actual teaching by its authors. As a well designed and 
rich presentation of decisions of Soviet courts and other documents of actual 
legal life, the book should be made more easily accessible to the general reader, 
for whom it is certain to be instructive. 

The book illustrates how effectively legal materials may be used to provide 
an access not only to a foreign country’s legal system but to its general culture 
and patterns of life. Toward a visualization of “Inside Russia,” our book may 
be a better guide than many a travelogue. The cases represent the daily lives 
of the Soviet people and the daily activities of the Soviet administration. They 
are taken from all parts of the U.S.S.R., from the Pukhovicheskii District, 
Byelorussian §.S.R., to Sakhalin, and from Arkhangelsk in the North to 
Ashkabad or Tbilisi in the South. Cases of Gosarbitrazh illustrate dealings be- 
tween the production, transportation and distribution units of the economy; 
there are disputes between management and worker, the quarrels between 
tenants of a crowded building, the universal problems of marriage, divorce and 
non-support. There are human interest stories, like that of the tragic love be- 
tween the daughter of the aristocrat, here the poor peasant, and the son of the 
outcast, the kulak; of the troubles of a state sheep farm in Kazolkistan, where 
bookkeeping is sloppy, the management in the hands of prisoners, and sheep 
are killed by the wolves of the steppe; of the tribulations of the faithful book- 
keeper at the Moscow food store, who informs the authorities of his fellow 
workers’ peculations, only to find himself accused along with them, but emerging 
triumphant in the end; of the manager of the lonely trading post in Sakhalin 
who cannot resist the temptation to use for himself the one piano that has 
reached his store and to sell for his own benefit the gramophone records. 


* Comparative Law in Legal Education, 18 Univ. Chi. L. Rev. 264 (1951). 
2 Soviet Legal Theory: Its Social Background and Development (1945). 

3 Soviet Civil Law (1948). 

4 Justice in Russia: An Interpretation of Soviet Law (1950). 

5 The Law of the Soviet State (Babb trans., 1948). 

6 The list in Hazard and Weisberg’s book is seven pages long. 
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What emerges from the book is a colorful picture of human life both in its 
universal aspects and its peculiar setting. What also emerges is an impressive 
picture of a sustained and consistent effort on the part of the higher courts to 
protect the individual citizen against the arbitrariness or ineptitude of plant 
managers, local authorities and lower courts. 

Of particular interest in this respect is the role of the public prosecutor as 
the protector of the law, not only against, but also for, the individual. How 
seriously this task is taken is shown by the large number of cases, criminal, civil 
and administrative, in which an oppressive act, an unjust conviction or a wrong 
decision is remedied upon the initiative of the prosecutor. There also emerges 
a picture of the Supreme Court, waging a consistent and apparently successful 
struggle to aid the government in its effort to re-establish a stable system of 
law after the chaotic days of early revolutionary justice. In case after case we 
can watch the Court insist on observance of procedural forms and strict com- 
pliance with their rules of evidence. Convictions or civil judgments based upon 
insufficient evidence seem to have little chance to survive the scrutiny of the 
higher echelons in the prosecutor’s office or in the higher courts. 

But, do these cases present the total picture? 

In his description of the legal system of National-Socialist Germany, Ernst 
Fraenkel coined. the term “dual state.”’ This term would seem to be helpful in 
the analysis of a type of state which has appeared repeatedly in history, and 
of which both National-Socialist Germany and the U.S.S.R. have presented con- 
temporary illustrations. Characteristically, the absolute monarchies of the 
seventeenth and eighteenth centuries established a smoothly-functioning sys- 
tem of courts which faithfully applied an elaborate system of legal rules. These 
rules provided stability and predictability in the private relations of the citi- 
zens, and especially in the fields of criminal law and taxation, in the relations 
between the citizen and the state. To this extent, the rule of law provided ef- 
fective guarantees of the individual’s life, liberty and property. But they could 
at any time be swept away by the royal prerogative, which not only existed 
alongside the sphere of the rule of law but was superior to it in the sense that 
it could generally determine how far the rule of law should reach and could also 
intervene in that sphere whenever it was required by raison d’état. But it was 
that very raison d’état which required a firm, reliable and predictable adminis- 
tration of justice lest the basic ends of governmental policy be jeopardized. 
Thus, we had in Tudor England, in France of Louis XIV, in Prussia of Frederick 
II, or in Austria of Joseph II, side by side the rule of law and the prerogative 
state. The former found expression in the activities of the courts and the various 
controls over the field staff of the administration, the latter in those activities 
of the ruler and his staff in which he did not recognize any rules superior to his 
will. 

This system of the dual state has been resurrected in modern totalitarianism. 
1 The Dual State (1941). 
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It would have been wrong to visualize National-Socialist Germany as a country 
with a completely arbitrary government or lawless courts. As far as the courts 
had jurisdiction they not only made an impressive attempt to maintain the 
rule of law but they also put up an often courageous struggle for their inde- 
pendence. But their jurisdiction was increasingly restricted and subjected to 
arbitrary intervention by the Gestapo and other representatives of the pre- 
rogative state, which finally had devised means not only to withhold from the 
courts jurisdiction in the most important classes of cases but also to remove 
from them any individual case. 

This phenomenon of the dual state seems to be presented again by the 
Soviet Union. If the central government wishes to enforce its policy of building 
the new communist society, it must insist on both the faithful execution of its 
directives through all of its functionaries in the administrative and the eco- 
nomic sphere, and on safeguarding the rights of the individual citizen, without 
whose basic consent the government would be powerless. In these necessities, 
we find the gist of that insistence upon law and state power as against earlier 
Marxist doctrine of the state’s withering away, and the real issue of that 
otherwise unintelligible dispute about the nature of Marxist law, which is il- 
lustrated by the materials of the first chapter of our book. Simultaneously, 
however, the central government must preserve its untrammeled freedom of 
action outside of the law or, at least seemingly, against the law. But here we 
encounter the very characteristic of the dual state. The governmental pre- 
rogative and the government’s power at any time to determine, contract, or 
expand its scope, is a part, indeed the most essential part, of the law of the 
dual state. Hence, within that system, no act of the prerogative can be against 
the law. 

Obviously, a book which primarily consists of a collection of judicial deci- 
sions, can well illustrate the sphere of the rule of law, but it is less apt to pre- 
sent the activities of the prerogative. One of the most far-reaching bases of 
these activities is presented by the text of the Decrees on the establishment of 
a “special board” in the then People’s Commissariat of Internal Affairs with 
power to exile, banish, or intern “persons who are recognized as being socially 
dangerous.” Here we have the basis, or at least one of the bases of the present 
MVD. The decree itself limits the maximum period of these prerogative meas- 
ures to five years. How is this limit observed? How are the measures carried 
out? Are there other decrees permitting or regulating similar measures in a dif- 
ferent context? Here the book is silent. Possibly, no answer can be given to 
these questions. By a careful scrutiny of German newspapers and other re- 
ports, Dr. Fraenkel was able to give a fairly accurate picture of the activities 
of the prerogative state of the National-Socialists. Soviet secrecy has cut us off 
from first hand observation. Yet, there might be revealing passages in the 
daily press and even occasional judicial decisions or published administrative 
rulings which might allow us at least an occasional glance. Some material of 
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this kind is in the book, but it would be more conspicuous to both the authors 
and their readers if the contents were re-arranged. 

The book starts with an introductory chapter on Soviet legal theory. All 
following chapters are centered on “protection,” first, one chapter on state and 
society (47 pages), then five chapters on protection of the individual (160 
pages), four chapters on protection of property (120 pages), and finally, two 
chapters on protection of the family (50 pages). This arrangement does not ap- 
pear to bring out the characteristic features of Soviet law. It appears par- 
ticularly questionable to bring together in one chapter, entitled “‘Protection of 
the Individual—The Commercial Relationship,” the rules of contract obtain- 
ing both for the small dealings of individual citizens and the gigantic transac- 
tions between socialist economic enterprises. These dealings are carried on, 
indeed, by means of contracts which not only resemble those between capital- 
istic enterprises in the nonsocialist world, but actually present the same prob- 
lems, as, for instance, those of offer and acceptance, mistake, fraud, superven- 
ing impossibility, defect of title or quality, damages, etc. However, these con- 
tracts are made between the socialist enterprises within the framework of and 
in accordance with the overall economic plan by which production and distri- 
bution are determined. This interplay of central plan and implementing 
particular contracts presents one of the most important and interesting prob- 
lems of the Soviet system. How does it work? The book contains many cases 
throwing light upon this central problem, but they are scattered over too many 
different parts of the book, as are also the cases which illustrate the problem 
of the means by which the automatic control of the market operates in the 
socialist economy of the U.S.S.R. There are a considerable number of cases il- 
lustrating the use of the criminal law sanction as a weapon in the fight against 
economic inefficiency ; but there is little to present the incentives of promotion, 
honor, increased income, or the general enthusiasm of building a new society. 
The decrees instituting the title of Hero of Labor, or a proclamation of an 
award of individual honors, might well have found a place in a collection of ma- 
terials on Soviet law. 

If, as it is to be hoped, the book will be published in a printed edition, the au- 
thors might consider re-arranging their fascinating materials along some such 
lines as the following. After introductory chapters on Soviet legal theory, the 
organization of the administration of justice, and a presently not existing but 
desirable chapter on the constitutional organization of the U.S.S.R. and its 
constituent parts, there should be three principal parts: (1) the position of the 
individual within the sphere of law; (2) the position of the individual within 
the sphere of prerogative; and (3) the legal regulation of the socialist sector of 
the economy. In this third part, a systematic effort should be made to present 
the overall organization of the economy, especially the planning and steering 
agencies; then the organization of the units of production and distribution, 
their relations to the planning and steering agencies and among each other; 
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and, finally, the devices of control and guarantee of economic efficiency of those 
engaged in the managerial and productive activities. It would seem that some 
such scheme of arrangement would increase the usefulness of the rich materials 
of the book. 

In connection with the strictly legal institutions, an American reader may 
often wonder at what he may regard as Soviet peculiarities. However, Soviet 
law qua law does not present many features which might not also be found in 
other countries, ardent Soviet claims to originality notwithstanding. After all, 
where law is to reign the problems are by and large the same all the modern 
world over, and the stock of available solutions is limited. Private, procedural 
and criminal law of the U.S.S.R. have grown upon the soil of the long tradition 
of Western civilization and, in view of the close contacts with Western and 
Central Europe of both Marxism and Russia, it was inevitable for Soviet law 
to build upon the foundations of the civil law traditions of the nineteenth and 
twentieth centuries. Obviously, these institutions had to be adapted to the new 
setting; but even the most conspicuous contribution of Soviet law, the far- 
reaching role of the prosecutor as the guardian of the law, has its roots in the 
legal systems of France, Germany and Czarist Russia. These connections of 
Soviet law with the general stream of Western legal development are hardly, 
if ever, indicated in our book. However, if the reader is not made aware of these 
antecedents and parallels, his view may easily be distorted. 

As a final wish, one would like to see an index, a translation of the titles of 


the Soviet publications listed in the Table of Abbreviations and, perhaps, some 
guide to the pronunciation of all the Russian words and names. There should 
also be explanations of those numerous abbreviated names of administrative 
and economic agencies which appear in the text. 


Max RHEINSTEIN* 


Power and Society: A Framework for Political Inquiry. By Harold D. Lasswell 
and Abraham Kaplan. New Haven: Yale University Press, 1950. Pp. xxiv, 
295. $4.00. 

Of all political scientists, Harold D. Lasswell has turned most vigorously 
from the shadows of the cave. Working now alone, then again with extraordi- 
nary associates, he has produced a series of remarkable studies over twenty 
years. The terms “challenging,” “exaggerated,” and “‘unusual,”—with a grudg- 
ing, querulous air about them—have often been applied to his books by il- 
lustrious men who ought to know better. When one thinks of that strange com- 
pote which has been political science—demi-law, quasi-history, semi-morality, 
and metaphysics, with many seeds of empirical generalization—and then ex- 
amines Lasswell’s works, he must perceive that they deserve the highest 
admiration and respect. It may be that the science of human relations will be 


* Max Pam Professor of Comparative Law, University of Chicago Law School. 
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forever beyond us, and that Lasswell will one day resume his place among us 
gibbering at the’ shadows, but he will have reached there—almost. And that 
is the act that divides the men from the boys in the history of the intellect. 

Now Professor Lasswell, in collaboration with a philosopher of the Viennese 
Positivist School, gives us a book of political theory, general and systematic. 
We wonder about it. Will it be ingenious, convenient, a self-summary, a jogging 
in place, like his Politics: Who Gets What, When, How (1936), his Power and 
Personality (1948), and his portion of the Language of Politics (1949)? Will it 
be brilliant, but in a tradition, like his Democracy Through Public Opinion 
(1941), or his World Politics Faces Economics (1945), or his National Security 
and Individual Freedom (1950)? Or will it be a pioneering study, startling in its 
findings and bold in its method, as were his Propaganda Technique in the World 
War (1927), Psychopathology and Politics (1930), World Politics and Personal 
Insecurity (1935), World Revolutionary Propaganda (1939), and several of his 
papers in The Analysis of Political Behavior (1947)? This reviewer places Power 
and Society with the last group of Lasswell’s works. The authors have stated the 
elements of political science better than they have ever been stated before. This 
I think it fair to say, although many great problems yet obscure the way to a 
new order of political science. 

The new work differs from all of Lasswell’s work to this point, save his 
Politics, in that it gives a complete presentation of the basic principles of po- 
litical behavior, and it differs from his Politics by treating formal political struc- 
tures as well as political behavior. Thus it is the most general of his studies, and 
the only one which undertakes the Herculean task of joining behavioral and 
formal concepts. Some one hundred and fifty-one major definitions and some 
ninety-six propositions are stated about the important areas of political science. 
The scope of political science is the struggle for power (participation in the mak- 
ing of decisions) for the sake of power itself and of various other basic values 
(desired events). The base values are conceptualized as power, respect, recti- 
tude, affection, well-being, wealth, skill, and enlightenment. Since greatest 
power is centered in political institutions, political institutions remain, with the 
authors as with tradition, the center of attention in political science. 

The various chapter titles indicate the scope of political science in detail. A 
proper conceptualization of the field requires definitions and propositions in the 
several areas of Persons, Perspectives, Groups, Influence, Power, Symbols, 
Practices, Functions, Structures, and Process. An example of a major definition 
in the area of Persons is Catharsis, which is defined as “a reduction of intensity 
(of the actor) with a minimum of change in the factors determining intensity.” 
An example of a proposition regarding Persons is: ““The probability of catharsis 
varies directly with the extent of conflict and inversely with the intensity of the 
situation.” 

An example of a definition in the field of Structures is: “‘A rule is egalitarian 
in the degree to which elite recruitment is based on values to which there is 
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equal access.” And a proposition in the same area is: “The stability of demo- 
cratic rule varies with the democratic features of the social order.” One hastens 
to explain, in connection with these examples, that the terms employed in major 
definitions and propositions are defined in preceding major definitions. Thus, the 
words “rule,” “democracy,” and “social order,” in the last proposition, have 
been previously defined. Following each major definition and major proposition 
is a paragraph or more of explanation, comment, minor definitions, and related 
propositions. 

A consistent, interlocking set of major definitions is a difficult achievement. 
The authors seem to have accomplished the feat. The reviewer carried one major 
definition through perhaps two dozen related meanings without detecting cir- 
cularity, essential redundancy, or inconsistency. Doubtless, certain of the defini- 
tions will turn out to be unnecessary; that is, they will factor out into other 
definitions and the things to which they refer can be as easily manipulated 
through the use of the other terms. An easy example of such a word is “states- 
man,” which, I believe, forms a relatively useless contrast to “‘politician.” 

Also, certain definitions will be found to be non-operational and must be 
dispensed with or modified. For example, I do not see the particular utility of 
many of the concepts in the tables on social process and forms of influence and 
power, though the finesse of the authors in building these tables of interrelated 
concepts relating to basic values is amazing. This is the second time these tables 
have been printed, once before in Power and Personality. I hope that their third 
appearance will be marked by a detailed demonstration of their operational 
utility. In treating of the forms of government, too, the authors cannot resist 
the rich and vague vocabulary of traditional political writings, and produce a 
masterpiece of baroque semantics. Again we are given little idea of what con- 
cretely can be done with these terms. Perhaps here, however, I underestimate 
the value of having somewhere to turn for precise usages of well-worn words. 

I would point out, however, that the free coinage of special meanings for 
terms having ancient histories may be correct in principle but wrong from the 
standpoint of the sociology of establishing a science. When the authors rework 
words like “democracy” and “tyranny” and go on to others more strange, like 
“gangster,” “pundit,” and “approbation,” and give them special meaning, 
they walk straight into the war of words. The chance of a vocabulary of this 
sort acquiring fixity and employment among social scientists is nil. The econo- 
mists have not even been able to keep “price,” “supply,” and “investment” 
stable in meaning. Perhaps the authors only prolong the grief of political 
scientists as they encounter politicians and public. It might be better to convert 
these couple of hundred words into constructed words or symbols, no more 
difficult to memorize or refer to than common words with special meanings, but 
less confusing to political scientists and less subject to ministerpretation and 
abuse by laymen. The present effort at precise terminology, it is fair to say, will 
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rest as the best available. If a symbolic logician were to work them over, we 
might fall into his debt. 

The stress on terminology has its effects on the propositions of the book. The 
propositions are neatly and simply stated, though they will have an unfamiliar 
ring to most readers and, indeed, most political scientists. Some of the proposi- 
tions will disappoint readers who will find them to be disguised versions of com- 
mon-sense expressions. Take the proposition, ‘Ruling practices are limited by 
the social order.” In loose form, this means that the customs of a people influ- 
ence the actions of officials. Nothing new or striking here. In one sense, such 
banalities are necessary parts of a work that aims to give the most important 
propositions of political science. Obvious truths are part of any system of 
truths. Only literature, with aesthetic motive, may exclude the banal. On 
closer sight, however, we are not so sure that any principle may be termed 
banal when it is accurately stated, its terms are definite, and especially when it 
is part of a system. It belongs, it hangs together with other major propositions, 
it is not a separate, clumsy witticism. 

This “banality” of some of the propositions is not a bad effect of the novel 
terminology in any but a minor sense. More serious is the occasional failure of 
the authors to pursue the elaboration of propositions as the major task of the 
work. In various places, one gets the impression that the authors, though claim- 
ing a non-Aristotelian approach, outdo the Master in their profusion of classi- 
fications. The remarkable seductiveness of definitions may be at the root of the 
authors’ inattention to a major objective—to substitute for a science of species 
“a science of functional co-relations.” 

Few major propositions in the work are compound propositions. That is, the 
bulk of propositions are simple—they state one important co-variation. For 
example, the proposition is stated that “In a society with a stable social struc- 
ture, the ideology is a matter of consensus, not of opinion.” An earlier compound 
proposition reads: “An opinion aggregate is the more likely to attain solidarity 
the more highly controversial the opinion, and the more the aggregate is in a 
minority.” The book lacks propositions of a character to bridge these two 
propositions, such as would be the one: Solid opinion aggregates and minority 
opinion aggregates are unlikely to be found in societies with a stable social order. 
As a matter of fact, the last proposition could have been selected in the first 
place in lieu of either of the others. 

We conclude, therefore, that many important propositions are missing from 
the book, and that the authors have selected major propositions with some 
degree of intuition, rather than according to some master reasoning or natural 
cause. Hundreds of other propositions might easily be added to those presented 
in the book without significantly decreasing the validity, reliability, and degree 
of generality of the average proposition. Yet, this writer could make no better 
defense of such new propositions than may be made for the present ones. Per- 
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haps the only utility of my remark, then, is to indicate that the authors have 
only sampled the universe of propositions, that individual substitutions might 
be made, and that there is yet no unshakable central foundation for holding 
only a certain kind of proposition and grading such propositions into a hier- 
archy. 

Power and Society follows Lasswellian and Positivist precedent in avoiding 
commitments to stipulated “goods” or values. Political science is to be the 
theory of human political relations, not the theory of the good state. The latter 
is political doctrine. The ‘‘amoral” approach, now one of the strongest in Ameri- 
can political science, owes something to a facet of Aristotle, but relates more 
closely to Niccold Machiavelli, Thomas Hobbes, Gaetano Mosca, Vilfredo 
Pareto, Roberto Michels, and Charles E. Merriam. Jeremy Bentham, Auguste 
Comte, Karl Marx, Sigmund Freud, Max Weber, John Dewey, George Herbert 
Mead, G. E. G. Catlin, Charles Beard, and Harold J. Laski also play a part in 
the establishment of the tradition. The “objectivity” of this powerful group of 
Continental and American writers is to be construed as presenting propositions 
about political events that may be true and meaningful to Chinese or Ameri- 
cans, communists or capitalists. The findings are to rest upon facts, not beliefs. 

However, the authors’ goal of fact objectivity is not completely attained. An 
uneasiness grips certain statements, causing them to border upon values rather 
than facts. As with the “objectivity” of Machiavelli, Mosca, Pareto, Dewey, 
and the other writers in the “scientific” tradition, the “objectivity” of Lasswell 
and Kaplan remains conditional and imperfect. There is a poet in Lasswell that 
marks his work as not pure within its premises. He extols (xxiv, 14, ef passim) 
humanism and the use of political science for establishing “human dignity and 
the realization of human capacities.” 

And here, as in other works, Lasswell implies a huge proposition that he never 
states but always skirts: ““The problem of politics may be less to solve conflicts 
than to prevent them; less to serve as a safety valve for social protest than to 
apply social energy to the abolition of recurrent sources of strain in society 
(p. 15).” There lurks within this kind of statement a whole philosophy of moral- 
factual identification, a natural law theory, a belief in the “balanced, normal” 
man as the objective of social science. To this point in time, however, such re- 
marks are to be considered intrusive in Lasswellian theory; they are unassimi- 
lated and abashed. 

A final major methodological characteristic of the work is its insistence that 
a theory which rests on facts must be testable by facts. ‘““Theorizing, even about 
politics, is not to be confused with metaphysical speculation in terms of abstrac- 
tions hopelessly removed from empirical observation and control.” Theory must 
be operational. It must be phrased as hypotheses which can be proved or dis- 
proved, as generalizations which may acquire status as more or less valid, more 
or less reliable. Parts may have to be canceled out, parts negatived, without the 
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whole structure of theory falling to pieces. Furthermore, no essential part must 
have to rest always on faith, thus contaminating the whole system’s validity. 

Obviously, showing just how operational the theory of Power and Society can 
be is beyond a single work. The authors indicate that the theory is so by il- 
lustrating their propositions profusely from existing general works in political 
science. In fact, there is a startling amount of relevant material in the literature 
of the field and a notable contribution of this study is its translations of the 
fact statements of classicists, who have been relegated to oblivion by most con- 
temporary empiricists, into terms conforming well to the theories of the book. 
The authors might, with several more years of work, have fitted into their 
theories the multitude of “minor” articles and monographs written, principally 
in America, over the past half century. These myriad and scintillating fragments 
have already given us a political science in America, capable, when properly 
stated, of far surpassing the political science of the Greeks, Italians, English- 
men, Germans, and Frenchmen. 

Ultimately, and this is too much to demand of a single work, the theories of 
the book should be subjected to the crucible of practice; seminars should be de- 
voted to designing studies, using the theories of this work, and to preparing 
empirical reports on the results of the studies. Only then will we truly begin to 
know how deep, how strong, and how useful is the structure of Lasswellian 
political science. 

ALFRED DE Grazia* 


Conflict of Laws: Cases and Materials. By Fowler V. Harper, Charles W. 
Taintor II, Charles Wendell Carnahan, and Ralph S. Brown, Jr. Indian- 
apolis: Bobbs-Merrill, 1950. Pp. xxxix, 1090. $7.50. 

This new volume is a truly good casebook which any instructor can use with 
a great deal of satisfaction. It is essentially a modification and rearrangement of 
the Harper and Taintor volume of 1937 and definitely an improvement. 

The editors adhere to the basic plan of the former book. In the first two chap- 
ters they offer material on the nature and bases of the conflict of laws and such 
technical matters as renvoi and qualifications, substance and procedure, and 
public policy. The second group of materials is on the so-called ‘‘choice of law” 
rules, the third on jurisdiction, and the fourth on the impact of the Federal Con- 
stitution on the conflict of laws in the United States. This is orderly and logical: 
underlying principles are considered before the ramifications of the conflict of 
laws itself, and this before the constitutional limitations superimposed on con- 
flicts law in the United States. It is not to be expected that every instructor will 
agree that this arrangement of materials, logical as it is, represents the best 
pedagogical approach. The first chapters on the nature and bases of conflicts 
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law are difficult to teach before the student has become familiar with at least 
some cases applying conflicts rules. Then too it would seem that in teaching 
American students it might be better to introduce the constitutional questions 
fairly early so that they might be raised repeatedly in different contexts. Final- 
ly, it may be observed that the treatment of “choice of law” before jurisdiction 
seems inconsistent with the approach to the conflict of laws, apparently ac- 
cepted by the editors, under which the law applied is always that of the forum 
state (whether internal law, or conflicts law incorporating in whole or part the 
law of another jurisdiction). If this view is correct, jurisdiction should be con- 
sidered first, if only to impress upon the student the approach in conflicts cases. 
The instructor, of course, is not bound by the order of presentation adopted by 
the editors and may vary it according to his pleasure. 

An impressive feature of the coursebook is its extensive use of editors’ notes 
to cover portions of subjects which do not require classroom case discussion. 
Thus much of the conflicts law of domicile, marriage, divorce, negotiable instru- 
ments, workmen’s compensation, and the administration of estates is presented. 
These notes, the introductory notes to chapters and sections, the footnotes 
throughout the volume, and the selected chapter by chapter list of essay ma- 
terials help to make the whole a valuable sourcebook as well as teaching 
instrument. 

A deficiency which some are certain to regard as sufficiently serious to war- 
rant the use of another casebook is the editors’ failure to present any materials 
on party choice of law and foreign exchange problems in contract cases. Some 
may note in addition an insufficiency of material on taxation, agency, and com- 
mercial arbitration. No one covers all aspects of the conflict of laws, but an in- 
structor likes to cover those which he feels are most important or instructive. 
Thus the more selective policy of the editors may result in a less extensive use 
of the book than otherwise could have been expected. 

It may also be observed that the editors have not attempted, generally, to do 
more than present representative case materials. Thus there is little mention of 
the non-case materials pertaining to the conflict of laws, such as the extent to 
which international treaties have provided conflicts rules, or the manner in 
which uniform laws and the widespread use of standard form contracts have 
served legally or practically to eliminate conflicts. Nor is any attempt made to 
indicate the extent to which commercial arbitration has served to remove con- 
flicts cases from the law courts. Similarly there is no indication of the extent of 
current activity domestic and foreign to find better conflicts rules or draft 
suitable uniform laws. It is true that classroom time should be devoted largely 
to a discussion of the case materials, but the book could have been made more 
helpful to instructors and students in the areas mentioned. 

I personally, however, regret that the opening chapters on the nature and 
bases of the conflict of laws seem to sanction the sovereignty-territorial theory 
without question. It may be that the editors have simply tried to present the 
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most widely accepted view, leaving it to the instructor to evaluate it against 
others, but if so, there is insufficient evidence of this fact. I dislike this because 
I believe that it would be philosophically correct and practically better to ap- 
proach the conflict of laws as the science of the legislative and judicial compe- 
tences of states. This theory, which assumes the possibility of discovering norms 
for an unwritten international conflicts law, could do much to eliminate present 
refusals to apply foreign laws and to secure the desired uniformity of result 
without resort to the renvoi doctrine. In addition, the recognition of spheres of 
legislative and judicial competences would facilitate the eventual acceptance of 
a federal conflicts code enacted under or independently of the full faith and 
credit clause, and eventually perhaps even an international code of the conflict 
of laws. Certainly a nation which found it possible to find an unwritten interna- 
tional law of crimes should not find it too difficult to recognize limits to national 
or state legislative and judicial competences. 

Of course, no coursebook in the field can give sufficient attention to the bases 
of conflicts law and its future development. The simple reason is that conflicts 
issues are usually ignored in the rest of the curriculum, thus forcing the conflicts 
course and coursebook to treat material largely of an informational character 
and to restrict discussion on the foundations of the subject. My own belief is 
that it would be better to consider in each course the conflicts law currently 
accepted and applied in that field and to reserve the conflicts course for a truly 
jurisprudential consideration of the subject. Our future lawyers need that kind 
of training. : 

Rosert A. Pascau* 

* Assistant Professor of Law, Louisiana State University. 
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